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So unusual a thing as the report of a criminal trial, extending to 


286 pages, and displaying all the typographical attractions of fine ° 


white paper and faultless print, which characterize all Messrs. Little 


and Brown’s law publications, is indicative of an unusual degree of 


public or professional interest in the case. ‘The frequency with 
which imsanity is pleaded in defence of crime, the extreme diver- 
sity of public opinion in regard to its validity, and the unsettled 
and contradictory character of judicial decisions respecting it, are 
suflicient to draw considerable attention to any trial in which ques- 
tions relative to this disorder are involved. But there were pecu- 
liar circumstances attending this, — the respective standings of the 
prisoner and his victim, the uncommonly satisfactory manner in 
which the existence of the disease was established, the reputation 
of the medical witnesses, the ability of the counsel and the emi- 
nence of the court— which gave it an additional degree of inter- 
est, and amply sufficient to warrant the opinion of the reporters, 
that it deserved a full and accurate report. 

We are glad for another reason that this trial has been fully re- 
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ported. ‘he very unsatisfactory condition of the law on the sub- 
ject of insanity as a defence of criminal acts, is, perhaps, attributa- 
ble, in a great measure, to the circumstance, that while the princi- 
ples which have been laid down at diflerent times, were more or 
less shaped by the particular facts of the case, the latter have been 
but imperfectly reported, and thus the principles being divested of 
their main support, their propriety is not at once and universally 
recognized, their applicability to practice is entirely misconceived, 
and new principles are laid down supposed to be more sound, and 
more faithful to the spirit of the law. Hence, cases essentially 
alike have led to new and even conflicting constructions of the law, 
by judges who might have agreed respecting the legal principles 
applicable to any particular case which they tried together. A 
judge who has heard, from the lips of various witnesses, numerous 
circumstantial details of the vagaries and delusions of the prisoner, 
and the strong testimony in his favor of distinguished experts, with 
whom, perhaps, he may be personally acquainted, cannot resist the 
conviction of his insanity, and he feels bound, as a matter of neces- 
sity, to construe the law in such a manner as to afford him its pro- 
tection ; and yet such a construction might not have been thought 
of, had the general features of the case only been presented to him 
in his study. <A rigid application of the principles Jaid down by 
the English judges, in their recent exposition of the law on this 
subject, would have consigned to the gibbet several prisoners, who 
were previously tried by some of these very judges and acquitted 
with their approbation. So different is the position of him who 
speculates upon a case in his study, from his who beholds it clothed 
in mortal form, breathing and moving before him. 

We have no intention of going into a detailed account of the 
trial, but would call the reader’s attention to some of its most im- 
portant medico-legal features. 

It appears that late in the afternoon of the 15th of June, 1843, 
as Mr. Lincoln, the warden of the Massachusetts state prison, was 
passing through the shoe-shop, Abner Rogers, one of the convicts, 
seized a knife and inflicted upon him several wounds, of which he 
instantly died. Rogers was tried for murder ; George 'T. Bigelow 
and George Bemis, Esqrs. being assigned to him as counsel, and 
the district-attorney, Samuel D. Parker, Esq. conducting the prose- 
eution. ‘The act was admitted, and the plea of insanity made in 
defence. ‘The evidence relative to the existence of insanity was re- 
markably copious, explicit and satisfactory, and though much of it 
was given by convicts, yet every material fact was abundantly con- 
firmed by witnesses of unquestioned credibility. In cases much less 

















TRIAL OF ABNER ROGERS. 451 


clear than this, grand juries have often refused to find a bill, and 
probably nothing but the relation of the parties to each other, and 
the state of public feeling, led to a different course. It seems that 
the disease first manifested itself on Monday the 12th of June, about 
two o’clock in the morning, when he was heard crying or groaning 
in his cell, as if in great distress, and was found by the watch- 
man standing before the grated door, with his hands crossed upon 
his breast, and trembling. When reproved for making so much 
noise, he replied, that ‘ he could n’t — it, that he was going to 
die ;”’ that he had “ heard Cole and Sam Robinson [convicts] say 
that the warden was going to keep him in solitary the rest of his 
time, which would kill him ;’’ that * he should never go out of his cell 
until he went out feet first.” Between this period and that of the 
homicide, scenes like this were repeated several times. He often 
spoke of hearing the voices which forewarned him of impending 
punishment, that consisted in being shut up by the warden and 
having the checkerberry or popo game played upon him; com- 
plained of pain in his head ; appeared to be laboring under much 
mental distress ; would beg of one and another to intercede for 
him with the warden ; disregarded his dress, and though employed 
in the shop, was so unsteady in his work and irregular i in his ways 
as to annoy the others, and induce those who had charge of him 
to represent to the warden that he was deprived of his senses, and 
request that he might be removed. ‘The most prominent feature in 
his disorder was the hallucinations of hearing, which occurred 
chiefly in the night. ‘They were confined to one or two expressions, 
and proceeded from only two or three individuals. For a few 
days after the homicide the mental manifestations were not mate- 
rially different. In conversation, he talked much of the voices, 
appeared to be unconscious of having committed the fatal act, had 
a bewildered, unnatural look, and ate his food voraciously. Grad- 
ually, he admitted that he had killed the warden, that the voices 
were probably only imaginary, and that he must necessarily be 
punished as an example to others. In the course of ten or twelve 
days, all manifest trace of his delusions had disappeared, and then 
he declared that when he committed the murder, he knew not 
where he was, or what he was doing. 

In a case like the present, it may be worth our while to see how 
the ingenuity of the prosecutor, sinking under the difficulties of 
a bad cause, disposed of the facts which, in the opinion of the 
medical witnesses who had spent years in the observation of the 
insane, established the reality of insanity beyond a doubt. The 
only course left for him was to prove, if possible, that these symp- 
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toms were feigned. The hallucinations he regarded as mere 
dreams —the effect of disturbed sleep, or nightmare. That a 
person may dream that he hears voices, and for a time believe 
them to be real, is not improbable. But we venture to say, that 
the instance was never known, of a person in a sound state of 
mind hearing false voices, night after night, uttering the same ex- 
pressions, and coming from the same individuals. ‘To confirm 
this view of the matter, he suggested that Cole and Robinson, for 
the sake of teasing Rogers, might have really told him these 
things during the day, though the impression abroad is, that 
the convicts have no conversation with one another. Finally, as 
if dissatisfied with both these explanations, he doubts if Rogers 
heard any voices at all, and attributes them, as well as every other 
sign of disease, to simulation. In one word, he denies the fact, 
and calls for proof. ‘The only proof we can ever have in such a 
case, is drawn from the accompanying circumstances, which will 
always furnish suflicient for the purpose. If the hallucination is 
described with an air of sincerity and good faith, if it be attended 
by other symptoms of deranged mind, and by indications of 
bodily disease ; if, in short, its origin, progress, and termination 
are in accordance with our ordinary experience, then there can 
be no reasonable ground for doubting its reality. ‘That such 
proof existed in the present case, we have the authority of the 
medical experts for believing. If a young man thirty years old, 
many of which had been spent in prison, and possessing less than 
an average share of intelligence, could succeed in deceiving a per- 
son of such eminent skill and ability as Dr. Bell, who repeat- 
edly examined him, we may as well adopt the conclusion, at once, 
that simulation ef insanity can never be detected. ‘The common 
opinion is, among those who are at all qualified to form such an 
opinion, that simulated insanity can always be detected by those 
who have much practical knowledge of the real disease. Rogers’s 
insanity did not present those indefinite, negative characters gene- 
rally selected by simulators, but was a form of the disease quite 
common in hospitals, and one whose features are easily recognized. 
To simulate it with the least success, requires a degree of know- 
ledge and a continuity of vigilance and self-control possessed by 
few, certainly not by such men as Rogers. It forms no part of 
our present object to mention the particular grounds on which the 
medical witnesses rested their belief in the reality of this case. We 
would take the opportunity, however, to remark that the testimony 
of Dr. Bell presents one of those happy instances of sagacious 
and thorough investigation, peculiarly satisfactory and gratifying 
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to those who best know the difficult and delicate nature of the 
duty he had to perform. 

If Rogers were not insane, then, of course, he must have been 
actuated by motives in killing the warden. In trying to convince 
the jury of this fact, the district attorney adopted a course which 
evidently shows that he was not convinced himself. He states 
that Rogers ‘ was a lazy, reckless, and wicked person,” (p. 263) ; 
that “ Mr. Braman was in the habit of reporting him for not doing 
his work right,” (p. 265); that he was frequently punished, (p. 
263); that he consequently contracted a strong resentment against 
Mr. Lincoln, uttered threats, and avowed a purpose of revenge, 
(p. 286) ; that for some time previous to the homicide, he mani- 
fested his usual steadiness and self-control, (pp. 241, 234) ; that 
his manner of doing the act was deliberate and well managed (p. 
237) ; and that subsequently he confessed he had done wrong and 
expected to suffer. All these points, except the last, are the off- 
spring of the district attorney’s own brain. Braman never reported 
Rogers for not doing his work right, nor did any one else. On the 
contrary, Braman and every witness on both sides who spoke at 
all on this point, agreed in representing his behavior as good — 
“better than the average of convicts,’ (pp. 119, 1385); and Mr. 
Parker himself remarks that Braman and Crowninshield spoke 
well of his conduct and work, (p. 229). So far from having been 
frequently punished, it appeared, that during the six months pre- 
vious to the 12th of June, he had been punished but once, and then 
slightly. Mr. Parker says he frequently received minor punish- 
ments which were not recorded, but we can find no evidence of 
the fact. ‘That Rogers may have uttered threats, is not at all im- 
probable, for we presume it is not uncommon for convicts, when 
unusually irritated, to vent their spleen in this manner, without 
entertaining any serious, settled purpose of revenge. In regard to 
his conduct and manner during the three or four days previous to 
the homicide, the testimony is unanimous in representing them as 
very unusual. All the witnesses stated that he appeared as if in 
great distress, and acted quite irregularly and strangely. We do 
not see that Rogers’s manner of perpetrating the deed evinced 
more deliberation or contrivance, than any person not quite an 
idiot would have displayed. But had it been otherwise, Mr. Par- 
ker needs not to be told that forecast, caution and ingenuity are 
not incompatible with the existence of insanity,— that they are 
evinced by a large proportion of the insane. Neither is his man- 
ner of speaking of the act any more indicative of mental sanity. 
When an insane person first becomes conscious of having com- 
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mitted some grievous wrong, he does not sit down io reflect upon 
the matter, and coolly come to the conclusion that he was deprived 
of reason at the time, and consequently irresponsible for his acts, 
but the feeling of wrong and guilt is excited at once, and he speaks 
of the expected punishment as something which may be hard for 
him to bear, but still, not unjust or improper. It is not until rea- 
son is quite reéstablished, that he views this point in its true light. 
Rogers’s remark, therefore, that “ no mortal could save him from 
hanging, for it would not do to overlook his offence,” is very like 
what an insane person would have said, on first coming to the 
knowledge of such a dreadful act. At any rate, he would not 
have been likely to say it had he been simulating. If any doubt 
of Rogers’s insanity could remain after the evidence that came 
out in the trial, it must have been effectually removed by his sub- 
sequent history as given by Dr. Woodward, the physician of the 
Lunatic Hospital, to which he was sent, on being acquitted on the 
ground of insanity. We have no hesitation in saying that his last 
act, that of bolting through a closed window, without attempting 
to raise it, is one which no man in his senses could have done. 

The remarkable testimony of Dr. Walker, the physician to the 
state prison, derives some importance from his official character, 
and therefore he cannot be surprised if we subject it to a thorough 
and searching scrutiny. He testified that, in his opinion, Rogers 
was not insane when he committed the homicide. ‘To some, Dr. 
Walker’s name may be a sufficient guaranty for the correctness of 
this or any other opinion he may offer, but the medical jurist will 
be satisfied with nothing short of the amplest proof. But what are 
the grounds of this opinion? On the morning of the homicide, 
Rogers applied to the hospital for medical relief, approaching the 
physician in a quiet, steady manner. ‘I asked him,” says the 
doctor, *‘ what was the matter. He threw himself into gesticula- 
tions at once, put his hands up to the side of his head, and said, — 
‘T am in great distress here, I am in pain all over. I am in pain 
right through here ; and feel as if I could not govern my mind.’ 
I said to him, ‘I understand this. If you will do your part to- 
wards meriting kind treatment, you will receive it.’ He became 
collected immediately, and was attentive to my advice, and went 
quietly away.” From this interview alone, for the doctor never 
put eyes upon the prisoner afterwards, until he saw him in the 
court room, he was satisfied that Rogers was of perfectly sound 
mind, and came to the hospital for the purpose of deceiving him. 
** My reasons for this opinion are — that when he passed the door 
of the room where I was, I saw his countenance, and there was 
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nothing unusual in its expression. Ile approached me at first with 
his common gait, and with his usual calm appearance and col- 
lected manner, and without any manifestation of distress. » On 
making his statement to me, he threw himself into the position | 
have described. He did not feel the pain he pretended to have in 
his head; if he had, he would have walked more carefully, so as 
not to jar it, and his distress would have shown itself in his coun- 
tenance. He made no remonstrance against my advice. He said 
nothing about hearing voices.”” We venture to say that no case of 
suspected simulation was ever so summarily disposed of before. 
Distinguished medical jurists have thought that long and repeated 
interviews with the, prisoner, vigilant observ ation of his movements, 
the trial of various tests, a know ledge of his past history, and a 
careful examination of his physical condition, were all required, in 
a greater or less degree, to establish beyond a doubt the true na- 
ture of the case. They have thought that no investigation less 
thorough and patient than this, could satisfy the requirements of 
justice and of their own professional reputation. Dr. Walker 
reached his object by a shorter — we doubt if it will prove to have 
been a smoother — path. Mortals less happily endowed cannot 
but wonder at the marvellous sagacity which, without the slightest 
intimation from others respecting the prisoner’s s designs, could dis- 
cern at a glance the signs of simulation, and in five minutes, change 
that suspicion into the strongest conviction. Not a word did he 
care to know of Rogers’s previous conduct or conversation, nor 
did he deem it worth while to ascertain what were his present 
thoughts and feelings. ‘The prisoner said he had great pain and 
distress all over, but to look at the tongue, to examine the pulse, 
to feel of the skin, &c. do not seem to be among the doctor’s 
means for ascertaining the existence of physical disease. He looked 
at him for the space of five minutes, saw him walk, and heard him 
say he had a pain in his head, and could not govern his mind. 
That was enough. What need of a multiplicity of examinations 
and a long report ! 
We feel some difliculty in examining particularly Dr. Walker’s 
‘“‘ reasons ”’ for believing that Rogers was not insane, for they seem 
to have but little to do with the question. We are quite unable to 
see how his change of manner, as noticed by the doctor, can be 
regarded as indicative of simulation. It certainly was not incon- 
sistent with the most perfect sincerity; while, if simulating, he 
would, in all probability, have begun to act his part the moment 
he came in sight or hearing of the physician. His not favoring 
the alleged pain in his head by a more careful gait, might perhaps 
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indicate that the pain was a mere pretence, provided he were of 
sound mind, which was the very point to be proved. F’ew insane 
men would take any such precaution. ‘They would be as likely to 
stand on their heads, or beat them against the wall, in order to re- 
lieve their distress, as to walk with a slow, measured gait. His 
not mentioning the subject of the voices, is, at best, but a nega- 
tive proof of simulation, and had as little to do with this point as 
the opposite fact would have had. Had he been simulating, he 
would probably have spoken of the voices ; but regarding them as 
realities, and not the offspring of disease, why should he have 
spoken of them? Dr. Walker could not prevent Cole and Robin- 
son from addressing him. Indeed, it was not the voices which he 
considered a grievance; it was the designs of the warden and 
others which they revealed to him, of which he complained, and it 
was that feeling of distress in the head, so common in the initiatory 
stage of mania, that he sought the aid of the doctor to remove. 
We are not surprised that it occurred to the doctor at the time, 
that Rogers was trying to impose upon him, nor do we charge him 
with any want of judgment in committing the mistake which he did. 
Conversant, as he has been for many years, with a class of persons 
who are often endeavoring to avoid work by feigning disease, it 
is not expected that he should immediately subject every suspicious 
case to a thorough examination. Neither should he be surprised, 
if he were sometimes himself deceived, nor be unwilling to frankly 
acknowledge his error when it occurred. It is for this we blame 
him, that instead of acknowledging his mistake, as he might with- 
out sacrificing one tittle of his reputation, he should have persisted 
in it, long after the investigations of others had demonstrated most 
satisfactorily the true character of the case. In taking this course, 
he evinced none of that magnanimity of spirit characteristic of the 
pure love of truth. We see the delicacy of the position in which 
he was thrown by the sad event, and we can pardon something to 
the infirmity of our nature. Would it be strange, if, in forming his 
opinion, he were, in some faint degree, influenced by the thought, 
that had his prescription been, send him to his cell, instead of “ keep 
at work,” Mr. Lincoln might still have been in the enjoyment of 
life, and all that makes life dear? If Dr. Walker had been sin- 
cerely desirous of obtaining the truth respecting Rogers’s mental 
condition, we cannot understand why he studiously kept aloof from 
him after the homicide. According to his own statement, he be- 
lieved that Rogers had feigned insanity, and consequently knew 
that, as physician of the prison, his opinion would appear in evi- 
dence at the trial. With his own reputation and the life of a 
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fellow-man at stake, one would have supposed that he would 
promptly embrace every opportunity to confirm this opinion, and 
render it satisfactory to others ; and therefore, we repeat, it is per- 
fectly unaccountable that he never saw the prisoner after the inter- 
view he had described until he met him in court at the trial. Is 
it possible that he feared lest a thorough examination of his case 
would force upon him the conviction that he had committed a fatal 
mistake ? We here leave Dr. Walker to the position he has de- 
liberately chosen, and to all the consolation which his reflections 
can afford him. 

The defence of the prisoner was managed with unusual ability, 
by his counsel, and evinced a knowledge of insanity not often wit- 
nessed on such occasions. Mr. Bemis, however, in calling 
Rogers’s derangement “ homicidal monomania,” has not used 
that term in its strictly technical signification. It is now applied 
only to that form of insanity in which the patient, without mani- 
festing any false notions or habitual extravagance of conduct, is 
governed by an instinctive impulse to kill. It is derangement of 
an animal instinct, not an intellectual faculty. Rogers’s assault 
upon the warden was unquestionably the offspring of delusion — 
of the idea that the warden was seeking his life. Mr. Bemis’s 
misuse of the term does not affect his argument. The cases which 
he cites, in illustration of the prisoner’s, are like his, common 
mania, accompanied by prominent delusions. It is not uncommon 
for lawyers to weaken their defence, by confounding the differ- 
ent forms of insanity with one another, and adducing principles 
and cases with but little discrimination. On a similar occasion, in 
an adjacent state, a few years ago, where it was the object of the 
counsel — the leading member of the bar — to show that the 
prisoner was insane, notwithstanding he had manifested no delu- 
sions, he quoted, with his approbation of the doctrine, passages 
from Lord Erskine’s speech in Hadfield’s trial, and from one of 
Sir John Nichol’s judgments, in which delusion is laid down as 
the only true criterion of insanity. But it is hardly to be expected 
that gentlemen, who find themselves for the first time entrusted 
with the defence of a prisoner on the ground of insanity, but with- 
out the slightest practical or theoretical knowledge of the disease, 
should discharge their duty with unexceptionable correctness. The 
only wonder is, that it is done so well as it generally is. 

We observed that in this trial, the utmost freedom was allowed 
to the counsel, in quoting from medical books on the subject of 
insanity. Page after page, from French, English, and American 
books, were read to the jury, without the slightest check from the 
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court, except the remark that, at some future time, perhaps, the 
practice might be subjected to some regulations. ‘This privilege 
is allowed to counsel in England, we believe — at least it was at 
MeNaughton’s trial — but we are not aware how far it is allowed 
in this country. We know that in Maine it has been expressly 
decided that in criminal cases, medical books cannot be read to 
the jury; and in civil cases, only by consent of parties. The 
principal reasons assigned for this rule of the Maine court are, 
first, that in receiving books as evidence—in which character 
they really appear, in whatever shape they may be introduced — 
we are debarred of that invaluable means of eliciting truth, cross- 
examination ; and, secondly, that books without the least authority 
among scientific men, may be represented to be worthy of the 
utmost confidence of the jury. These reasons are not without 
some weight, but we think they are more than balanced by others, 
and we are reduced to the alternative of choosing the least of the 
two evils. If the practice in question is an anomaly in judicial 
procedure, the idea of submitting the fact of the existence of in- 
sanity to the decision of twelve men, not one of whom, perhaps, 
ever saw a case in his life, or ever made the disease a matter of 
study, is no less an anomaly in the common sense and common 
practice of mankind. Men charged with such a duty would seem 
to have a claim to all the light that can be furnished them. If they 
are to decide professional questions, let them have access to the 
fountains of professional knowledge, — to the Mares and Esquirols 
who have spent their lives in acquiring it. Their extensive means 
of observation may have given them the opportunity to become 
acquainted with facts unknown to any witness that can be sum- 
moned, but which are essential to the correct adjudication of the 
case in hand. ‘True, a book may not be cross-examined like a wit- 
ness, and there is not equal reason why it should. ‘The process of 
cross-examination implies a disposition on the part of the witness, 
from forgetfulness or some sinister motive, to conceal or distort the 
truth. Scientific works, on the contrary, present us the results of 
their authors’ observations, without reference to any particular pur- 
pose for which they may be used, and if their ability and good 
faith are acknowledged by those most competent to judge, it would 
seem as if there could be nothing gained by cross-examining in 
regard to any point which they may have treated. When Esqui- 
rol states that one quarter of the insane have hallucinations ; and 
Mare, that a majority are unconscious, when they recover, of any- 
thing that occurred during the violent stage of their disorder, does 
any reasonable man believe that a cross-examination of these 
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writers would show that the above proportions are incorrectly 
stated ? Unquestionably, too, juries may not always be able to 
satisfy themselves exactly what degree of confidence this or that 
writer is entitled to, but they labor under the same ditliculty in re- 
gard to living witnesses. We have known the opinions of the 
shallow and conceited pretender to science avail as much with the 
jury, as those of the most accomplished expert. It would seem as 
if it came within the province of the court to instruct the jury in 
regard to the relative authority of different books that may have 
been read, as well as the comparative credibility of ditlerent wit- 
nesses. Considering how often the subject of insanity comes be- 
fore our courts, is it unreasonable to expect that it should be em- 
braced among their studies, so far at least, as to make them ac- 
quainted with the degree of authority respectively possessed by 
the leading writers? Shall a judge commend to a jury the specu- 
lations of Lord Hale on insanity, and at the same time regard it 
as beneath the dignity of his station to know anything of the works 
of men who have spent years in the observation of its phenomena ? 
We cannot but think, therefore, that the rule of the Maine court is 
calculated rather to defeat, than to further the ends of justice, and 
we trust that the grounds on which it rests will be speedily reéx- 
amined. 

In its charge to the jury, the court adopted no particular, con- 
cise principle relative to legal responsibility, but used a multiplicity 
of expressions variously modified, to designate that condition of 
mind which absolves from the legal consequences of crime. This 
fact might seem to indicate some dissatisfaction either with the 
principles or phraseology of previous decisions, but we are not 
sure that the court intended to extend the range of their applica- 
tion. Its frequent recurrence to this point, and each time, with 
some modification of language, may have been, perhaps, only the 
result of a very proper anxiety to lay down no principle which 
would either fail to protect the victim of disease, or furnish immu- 
nity from punishment to genuine guilt. Collating the various pas- 
sages in which the court mentions the mental conditions of re- 
sponsibility, and rejecting all expletory and equivalent expressions, 
we have the following as the sense of the court on this point: — 
A person is not responsible for any criminal act he may commit, if 
by reason of mental infirmity he is incapable of distinguishing be- 
tween right and wrong in regard to the particular act, and of know- 
ing that the act itself will subject him to punishment ; or, has no will, 
no conscience, or controlling, mental power; or, has not sufficient 
power of memory to recollect the relations in which he stands to others 
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and in which they stand to him; or, has his reason, conscience and 
judgment so overwhelmed by the violence of the disease, as to act 
from an irresistible, uncontrollable impulse. 

’ We are not sure that these conditions of irresponsibility would 
furnish protection to all who might require it, — rigidly construed, 
they certainly would not. No general propositions of this kind can 
meet the requirements of the case, that are not in accordance with 
the phenomena of insanity; and the above, as well as others like 
them, we are quite sure would never have been formed by one 
practically acquainted with the insane mind.  ‘T’o such it is matter 
of daily observation, that many an inmate of a lunatic hospital is 
capable of distinguishing between right and wrong, knows well 
enough the relations between himself and some others, and never 
acts from irresistible, uncontrollable impulse, but deliberately and 
cautiously, and with a full consciousness of the consequences. 
No inconsiderable portion of the insane know perfectly well when 
they do wrong, and may be deterred therefrom by the fear of pun- 
ishment or deprivation of privileges. Ask a patient, after recovery, 
if he did not know at the time, that certain acts of his were wrong, 
and often the answer will be “ yes.” “ Did you then feel con- 
strained by an irresistible impulse to act in spite of your convic- 
tions?” “No, I acted as I did, because it gave me pleasure ; 
I suppose the devil was in me.” When will the world recognize 
the truth, as well established as any in nature, that insanity not 
only impairs the intellectual or reasoning power, but perverts the 
moral faculties, vitiating the tastes and sentiments, and furnishing 
strange motives and impulses, —in one word, transforming the 
man into a fiend. The great radical error in all these principles 
of irresponsibility, is to suppose that in any case of insanity, we can 
say with the slightest degree of certainty, how far the operations 
of the insane mind may be, and how far they may not be, affected 
by insanity. For it is conceived to be the duty of the jury to satisfy 
themselves that the prisoner is not only insane, but so insane as to 
be irresponsible for crime. Why then do courts persist in attempt- 
ing to analyze, define and describe mental operations, which are 
confessedly beyond the reach of our apprehension? Because 
more than a hundred and fifty years ago, a distinguished Juminary 
of the English law declared that “ partial insanity seems not to ex- 
cuse men in the committing of any offence for its matter capital.”’! 
We trust, however, the time is near at hand, when such authority 
on such a subject, will be regarded by our courts as entitled to but 
little weight, amid the superior lights of the present time. 


? Lord Hale, Pleas of the Crown, 30. 
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Recent American Decisions. 


Supreme Court of Pennsylvania, September Term, 1344. 


Rosert anp James Sreeve, under the firm of James Steere & 
Co. v. Joun Swiru, Samvet Sarra, Enwarp Wuiesives, W1:- 
Liam CampBELL, AND Scupper Harr, owners of steamboat Nor- 


folk. 


The act of congress, made to carry out the fourth article and first section of the 
federal constitution, which declares that judicial records proved in the manner 
prescribed, ** shall have such faith and credit given to them in every court 
within the United States as they have by law or usage in the courts of 
the state from which they are, or shall be taken,’’ does not preclude inquiry 
into the jurisdiction of the court, or the right of the state to confer it: 

Held, therefore, that a judgment in foreign attachment affecting to bind, not only 
the property attached, but the persons of defendants not citizens of the state or 
within its precincts at the time, is to be treated as a nullity by a court in 
another state which is called on to enforce it by action, though it would bind 
the persons of the defendants in the courts, and by the laws, of the state in 
which it was rendered. 


Tus was a case stated in an action of debt in the district court 
of Alleghany county, on a judgment in foreign attachment, re- 
covered in the commercial court of New Orleans. ‘The proceed- 
ings were according to the course of the civil law; and it appeared 
in the record that the plaintifls were merchants in partnership at 
Louisville, Kentucky ; and that the defendants, residing in Pitts- 
burg, were owners of the steamer Norfolk, which was attached by 
the plaintiffs for the price of supplies advanced to the credit of the 
boat. They set forth in their petition, filed according to the laws 
of Louisiana, that the defendants were indebted to them for sup- 
plies advanced at the request of J. Smith, captain and part owner, 
and prayed that the defendants might be cited to answer, and con- 
demned to pay in solido. A citation thereupon issued to J. Smith 
as part owner present, and the representative, by the laws of 
Louisiana, of those who were absent; after which a general ap- 
pearance was entered by a solicitor, and an answer put in denying 
all the allegations in the petition. Other creditors intervened, 
whose suits were consolidated with that of the plaintiffs’; and the 
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court pronounced the following sentence or decree: “ ‘The court, 
after due consideration of the evidence adduced, order and ad- 
judge that the plaintiffs and intervenors hereinafter mentioned, re- 
cover from the defendants John Smith, 8. Hart, Whilesides, 
Campbell & Co., owners of the steamboat Norfolk, in solido, the 
sums hereinafter stated, with privilege, as hereinafter set forth, on 
said steamer, namely, (reciting a number of intervening claims 
having privilege on the boat for certain proportions of their de- 
mands, as of first, second, or third class,) and that the plaintiffs 
and intervenors hereinafter named, receive from said defendants, 
in solido, the following sums, but without privilege on the boat, 
to wit, A. Isham, $391 31; R. Steele §& Co., 8852 51; J. C. 
Hyde, 350: and that defendants pay costs of suit.” The question 
on this decree was whether it gave the plaintiffs a right of action 
against the defendants personally; and the district court de- 
termining that it did, the point was argued on a writ of error to 
this court, by Shayler for the defendants, and M’Candless for the 
plaintifls. 


Gipson C, J. delivered the opinion of the court. Simply as a 
foreign judgment, this ex parte proceeding would not be even 
prima facie evidence of personal liability. Legitimate jurisdiction 
of the person or property of a foreigner, is founded on its situs 
within the territory. Without this sé/ws jurisdiction is usurpation. 
An owner of property who sends it abroad, subjects it to the regu- 
lations in force at the place, as he would subject his person by 
going there. The jurisdiction of either, springs from the volun- 
tary performance of an act, of whose consequences he is bound to 
take notice. But a foreigner may choose to subject his property, 
reserving his person ; and it is clear that the jurisdiction of property 
does not draw after it jurisdiction of the owner’s person: conse- 
quently there can be no rightful action by the tribunals on the 
foundation of jurisdiction acquired by the attachment of property, 
which reaches beyond the property itself. It has so often been 
determined that a judgment in foreign attachment cannot be made 
to bind the person of the debtor, that it would be a waste of words 
to cite authorities to the point; yet it is worth while to quote an 
observation of Mr. Justice Story (Confl. of L. ¢ 540) that a 
foreign country would not enforce a judgment recovered in a court 
of the parent country for contumacy in remaining abroad, against 
a citizen or subject who had neither appeared to, nor had notice of 
the suit, however conformable the proceedings might be to the 
local laws. How much stronger the case of a foreigner, owing no 
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allegiance to the country or obedience to the legislation! In cases 
of foreign attachment, heretofore, the judgment did not purport to 
bind the person: here, there is a formal recovery from the de- 
fendants in solido, without privilege on the property attached ; and 
it is consequently in personam. Nor is such a thing a novelty in 
the jurisprudence of Louisiana. In Hill v. Bowman, (14 Louisiana 
R. 445) it is said that where there has been service of citation on 
a curator, the judgment is necessarily so; and the question is 
whether it is within the purview of the constitution which declares 
that “full faith shall be given in each state to the public acts, 
records, and judicial proceedings, of every state ;’’ and that “ con- 
gress may, by general Jaws, prescribe the manner in which such 
acts, records, and proceedings, shall be proved, and the effect 
thereof.” 

The power thus delegated, lias been executed in words which 
bear that the judicial records of a state, when proved in the man- 
ner prescribed, “ shall have such faith and credit given them as 
they have by law or usage in the courts of the state from whence 
the said records are, or shall be taken ;” and if it were not open 
to these defendants, to inquire into the legality of the jurisdiction 
assumed over their persons, they would certainly be concluded. 
The record shows that there was service on one of the joint own- 
ers, which, in the estimation of the law of the court, is service on 
all; for it is affirmed in Hill v. Bowman, already quoted, that the 
state of Louisiana holds all persons amenable to the process of her 
courts, whether citizens or aliens, and whether present or absent. 
It was ruled in George v. Fitzgerald, (12 Louisiana R. 604,) that 
a defendant, though he reside in another state, having neither 
domicil, interest, nor agent, in Louisiana, and having never been 
within its territorial limits, may yet be sued in its courts by the 
instrumentality of a curator appointed by the court to represent 
and defend him. All this is clear enough; as well as that there 
was, in this instance, a general appearance by attorney and a 
judgment against all the defendants, which would have full faith 
and credit given to it in the courts of the state. But that a judg- 
ment is always regular, and that it cannot be impeached collate- 
rally for anything but fraud or collusion, when there has been a 
general appearance, by an attorney, with or without warrant, is a 
municipal principle, and not an international one, having place in 
a question of state jurisdiction or sovereignty. Now, though the 
courts of Louisiana would enforce this judgment against the per- 
sons of the defendants if found within reach of their process, yet 
when there is an attempt to enforce it by the process of another 
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state, it behooves the court, whose assistance is invoked, to look 
narrowly into the constitutional injunction, and give the statute to 
carry it out a reasonable interpretation. ‘Though we have no de- 
cision of the supreme court of the United States, we have the 
authority of Mr. Justice Story (Comin. on Const. ¢ 13807) for 
saying that, though such a proceeding is put in general terms on 
the footing of a domestic judgment, it is open to inquiry into the 
jurisdiction of the court to pronounce it, as well as into the right of 
the state ilself to exercise authority ovER THE PERSON, or the sub- 
ject matter, for which he refers to Bissell v. Briggs (9 Mass. 
462); Shumvay vy. Stillman, (4 Cowen, 292); and Borden v. 
Fitch, (15 Johns. 121); to which might be added our own de- 
cision in Benton v. Burgot, (10 Serg. & R. 240), as of equai 
authority. What, then, is the right of a state to exercise authority 
over the persons of those who belong to another country, and who 
have perhaps not been out of the boundaries of it? ‘The sove- 
reignty,” says Vattel, “ united to domain, establishes the jurisdic- 
tion of the nation over its territories, or the countries which belong 
to it. It is its province, or that of its sovereign, to exercise justice 
in all places under its jurisdiction, or the country which belongs to 
it; to take cognizance of the crimes committed, and the differences 
that arise in the country.” ‘On the other hand,” adds Mr. 
Justice Story, (Confl. of L. ch. 14 $ 5839) “ no sovereignty can ex- 
tend its process beyond its own territorial limits to subject other 
persons or property to its judicial decisions. Every exertion of 
authority beyond these limits, is a mere nullity, and incapable of 
binding such persons or property in other tribunals.” And for 
this, he cites Picqguet v. Swan, (5 Mason’s R. 35-42.) Not to 
multiply authorities unnecessarily on a point so plain, it will be 
suflicient to add the name of Mr. Burge (1 Confl. 1,) who says it 
is a fundamental principle essential to the sovereignty of every 
independent state, that no municipal law, whatever its nature or 
object, should, proprio vigore, extend beyond the territory of the 
state by which it has been established.” And again, (3 Burge, 
Confl. 1044) “ that the authority of every judicial tribunal, and the 
obligation to obey it are circumscribed by the limits of the terri- 
tory in which it is established.’ Such is the familiar, reasonable, 
and just principle of the law of nations ; and it is scarce supposa- 
ble that the framers of the constitution designed to abrogate it be- 
tween states which were to remain as independent of each other, 
for all but national purposes, as they were before the revolution. 
Certainly it was not intended to legitimate an assumption of extra- 
territorial jurisdiction, which which would confound all distinctive 
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principles of separate sovereignty ; and there evidently was such 
an assumption in the proceeding under consideration. The court 
did not indeed begin by appointing a curator to represent the 
absentees, of whose defence he would probably have been ig- 
norant or careless; but they did as bad by assuming that the joint 
owner present was the partner and attorney of his fellows absent 
— an assumption unfounded in fact or the law of every other com- 
munity. A judgment following from such a beginning, carries 
with it no presumption that it is just. But I would perhaps do the 
jurisprudence of Louisiana injustice did I treat it as an act of usur- 
pation. It makes no claim to extra-territorial obligation; but 
barely concludes the losing party in its own courts, and leaves the 
rest to the constitution, as carried out by the act of congress. 
When, however, @ creditor asks us to give such a judgment what 
is in truth an extré-territorial effect, he asks us to do what we will 
not, till we are compelled by a mandate of the court in the last 
resort. ‘To give the same eflect to a criminal law, would not be a 
greater invasion of state rights ; and it will scarce be asserted that 
a state would be bound to deliver up one of its citizens as a fugi- 
tive from justice, to answer for an act done within his own state. 
Yet the constitutional provision embraces all proceedings, whether 
criminal or civil. It seems, then, that it was not designed to efface 
the lines of territorial jurisdiction for the origination of process, 
but only to give extra-territorial eflect to the judgments of tribu- 
nals having jurisdiction of the persons or the property in the first 
instance ; and we must consequently treat all others as nullities. 

Judgment for the plaintiffs reversed, and judgment for the de- 
fendants. 





Circuit Court of the United States, Massachusetts, October Term, 
1844, at Boston. 


Orr v. Bapcer. 


The granting or dissolving of an injunction before a hearing, in the case of an 
alleged infringement of a patent, depends on the sound discretion of the 
court. 

Where a party has enjoyed the benefit of his patent for a number of years, by 
the sale of licenses to use his invention, without his right being disputed, it is 
good ground for granting him an injunction till the hearing, against any one 
who infringes, although the originality of his invention may be questioned, and 
even made to appear doubtful, by the affidavits for the defendant. 

VOL. VII. — NO. X. 09 
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Such an enjoyment, although under a patent which is afterwards surrendered on 
account of a defect in the specification, is good ground for granting the pa- 
tentee an injunction, after he has taken out a new patent with an amended 
specification. 

If a patentee has obtained a verdict in a suit at Jaw, against a person infringing 
his patent, it is sufficient ground for granting him an injunction till the hearing, 
against another person infringing. 

The patent itself, in the United States, although under a patent which is sur- 
rendered on account of a defect in the specification, is still good ground for 
granting the patentee an injunction, against those who infringe after he has 
taken out a new patent with an amended specification. 


This was a bill in equity, brought to restrain the defendant, a 
stove-maker in Boston, from making air-tight stoves, for which a 
patent had been granted to the late Isaac Orr. ‘The suit was 
brought before Dr. Orr’s death, and an injunction was granted at 
the commencement of the suit, after the usual notice to the de- 
fendant, he making no opposition. After Orr’s death, the suit 
was revived by the administratrix on his estate, his widow, and 
the defendant having filed his answer, in which he denied the ori- 
ginality of Orr’s invention, and alleged that the same sort of 
stoves had been made by a number of persons, whom he named, 
before Orr’s patent issued, moved to dissolve the injunction. 

The motion was heard before Spracve, J., and a considerable 
number of affidavits were read on both sides. The material facts, 
which appeared by the evidence in the case, were as follows : — 
In January, 1836, Dr. Orr took out his original patent for the air- 
tight stove, and for a number of years after, he received consider- 
able sums on account of his right, which was not disputed. In 
the year 1841, he brought a suit against William C. Hunneman & 
Son, for violating his patent. At the trial of this case, at the 
October Term, 1842, Judge Story considered the specification so 
defective in form, that he would not sustain the action. Orr im- 
mediately surrendered his patent, filed an amended specification, 
and took out a new patent. He then brought a new suit against 
Hunneman & Sons, for a new infringement. Before this suit came 
to trial, Hunneman & Sons agreed to give Orr judgment for five 
dollars damages and costs, and a verdict was taken for that sum, 
and judgment entered accordingly. Hunneman & Sons subse- 
quently paid the amount of the judgment. 

The plaintiff produced a number of affidavits of stove dealers 
and others, to show that they regarded Orr’s invention as new, 
and that they were in circumstances in which they must have 
known if any such stove had been in common use previously. 
The defendant, on the other hand, produced a number of affida- 
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vits of persons, who swore that they had made and seen stoves 
precisely like Orr’s, many years before his patent was issued, but 
most of them did not allege that they had seen or made any 
such stoves within thirteen years, until Orr’s patent was issued, 
Some of the defendant’s witnesses, however, swore there was no 
difference between Orr’s stoves and the common sheet-iron stoves, 
but admitted that Orr had taught the best way of using these stoves, 
The case occupied three days in the hearing. 

Fletcher and Sewaill, for the plaintiff. 

Bartlett and Whiting, for the defendant. 


Seracve J. delivered an able opinion, substantially as follows: 
This is a motion to dissolve an injunction regularly granted in the 
ease. ‘The case presented by the plaintiff is one of irreparable 
mischief; for though the rémedy at law against persons infringing 
on a patent is in theory perfect, yet in practice it is not adequate. 
If the injunction be dissolved, other dealers will manufacture with- 
out license; and if the patent be good, the plaintiff will have no 
sufficient remedy. The continuance or dissolution of an injune- 
tion is entirely within the sound discretion of the court. If the 
court consider the right of the patentee doubtful, it is not simply 
on that ground required to dissolve the injunction. Other circum- 
stances must be considered. 

The evidence to support the plaintiff’s right are: 1. The issuing 
of the patent. 2. ‘The quiet enjoyment under it for several years. 
3. The judgment at law against Hunneman & Sons. 4. The 
atlidavits of persons qualified to know, who regard the invention 
as new. 

It is to be observed, that the defendant’s answer does not deny 
the plaintiff’s right of the defendant’s own personal knowledge. 
The case, therefore, falls within the principle laid down in Poor v. 
Carlton (3 Sumner, 70). 

In regard to the evidence to be derived from the letters patent. 
Formerly patents were issued as a matter of course to all who 
applied. Now, no patent is issued without an examination of skil- 
ful persons into the specification and the subject of the claim. 
Under these circumstances the issuing of the letters patent affords 
more evidence of the originality of the invention, than where they 
were only supported by the oath of the patentee. Besides this, 
Dr. Orr was in quiet enjoyment of the benefit of his invention for 
several years under the original patent, and received considerable 
sums of money. ‘This is prima facie evidence of the right. If the 
public submit to his claim for a reasonable time, it raises a pre- 
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sumption of right. This presumption is not changed in conse- 
quence of the original patent being surrendered on account of its 
informality. ‘The original patent was not void. It was efficacious 
for some purposes. It preserved the right of the patentee, which 
would have been lost had he permitted his stoves to be made with- 
out taking out any patent. ‘The patentee was not a wrong doer, 
as has been suggested by defendant’s counsel, in the claim he made. 
The evidence of the right afforded by the acquiescence of the pub- 
lic, is just as great as if the first specification had been formal. 

It is contended by the defendant’s counsel, that the verdict and 
judgment in the case against Hunneman, being between other par- 
ties, can have no effect on him, and that no injunctions issue in 
England in consequence of such a judgment. But in Kay v. Mar- 
shall, (1 M. & C, 373,) an injunction was granted in favor of a 
patentee, on the strength of a verdict against other parties alleged 
in the bill, and the submission of various persons to the patentee. 

What I have stated presents a strong case for the plaintiffs. It 
is true there are strong aflidavits on behalf of the defendant to 
show that the invention was not new; stronger in some points of 
view than those for the plaintiff. For while the testimony for the 
defendant is affirmative as to facts within the personal knowledge 
of his witnesses, that for the plaintiff is mereiy negative that his 
Witnesses never saw or heard of such stoves before the patent was 
issued, evidence which is perfectly consistent with that of the wit- 
nesses on the other side, that they had seen such stoves at an earlier 
period. 

Some remarks, however, occur in regard to the defendant’s affi- 
davits. ‘They may be divided into two classes. ‘The first class 
which speak of having made or seen stoves exactly like Orr’s, say 
that it is from thirteen to twenty years since they saw or made 
them. Now, as Orr’s claim is for a combination of particulars, it 
seems not unlikely that here is a defect of memory in supposing 
they had seen all the particulars combined together in one stove so 
long ago, when in fact they were all to be found only separately in 
several. 

It certainly seems highly improbable, that if such stoves had 
ever been in use, they would have gone entirely out of use, as is 
supposed they did before Dr. Orr’s patent revived them. And 
though it is said by the defendant’s witnesses, that Dr. Orr only 
taught the mode of using the stoves, yet it certainly is a matter of 
surprise, if the stoves were made exactly like his, the mode of 
using them should never have occurred to any body. 

Another class of very respectable witnesses for the defendant, 
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think these stoves have been in common use for fifty years. Yet it 
seems highly improbable that a patent should have been applied 
for in regard to a stove already in common use, that it should have 
been suffered to pass by the examiners, that it should have been 
acquiesced in by the public, and that a verdict and judgment should 
have been permitted by the defendant, who had a real controversy 
with the patentee. One other circumstance is worthy of remark. 
No stove like Orr’s, made before his patent, has been produced. 
If such exist, they might be found. One witness has stated that 
he saw such a one at Bangor. If it had been produced, it would 
have been far more satisfactory to the court. 

The only effect of the defendant’s aflidavits is to render the final 
success of the plaintiff doubtful. But, as already said, that alone 
is not suflicient to dissolve the injunction, under the circumstances 
which exist to sustain the plaintifl’s right, quiet possession for a 
reasonable period, a judgment in his favor, and the irreparable 
injury which he would suffer by such a course. 

The injunction therefore ought not to be dissolved. 


Unirep Srates v. ALDEN. 


The master of a ship has a right to use coercive measures to compel obedience to 
his lawful orders. 

Though, in extreme cases, such as dangerous mutiny, a master might be justified 
in taking life, yet, for simple disobedience of orders, he must not use a mode 
of punishment that would be permanently injurious to the health or constitution 
of the seaman. 

Where the mode of punishment is unjustifiable, the question whether it was done 
by the captain from malice, hatred or revenge, is a question for the jury, upon 
the facts in the case. 


Siras P. Avpen, of Fairhaven, master of the whaling bark Bruce, 
was tried ona charge of imprisoning “ from malice, hatred and 
revenge, and without justifiable cause,’ Barzillai McFaden, one of 
the seamen ; and also of withholding from him suitable food and 
nourishment. It appeared that McFaden, a young man from 
Maine, who had worked a short time as waiter in one of the Bos- 
ton hotels, shipped on board the Bruce as a green hand. In the 
course of the voyage he did not appear to be an energetic seaman, 
and was roughly dealt with by the captain, and on one oceasion 
was struck by the latter. At one of the Southern Islands he de- 
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serted from the ship, and, upon being retaken, he refused to do 
duty. The captain informed him that he should keep him in 
irons until they were out at sea, and then should imprison him in 
the run of the ship until he returned to duty. Accordingly, in a 
day or two, the captain took off his irons, and offered McF aden the 
alternative of remaining in the run or returning to duty. ‘The lat- 
ter said he would do no more duty, but objected to the run as an 
improper place of imprisonment. ‘The captain informed him there 
was no other proper place in the ship, and accordingly placed him 
in the run under the cabin floor, and ordered the steward to give 
him bread and water only. The place of imprisonment was low 
and contracted, and a most wretched place of confinement, the 
sailor being unable to stand up or sit erect in it, and there being 
but very little light. But the captain repeatedly offered to take 
him out if he would go to work, which McFaden constantly re- 
fused to do. He accordingly remained there about seven months, 
from February 14, L844, to September 11, 1844, until the ship 
arrived home, when he was discharged. Just before the termina- 
tion of the voyage, he informed the captain that his health was 
suffering, and he was then allowed to come into the cabin occa- 
sionally. He became very much emaciated, and is still suffering 
from the effects of his confinement. He testified on the stand 
with great fairness, exhibited no feeling against the captain, and 
frankly admitted that he might have been released, at any time if he 
would consent to perform duty. The whole evidence showed one 
of the most remarkable instances of stupidity, or obstinacy, or 
both, ever exhibited in a court ef justice. 
Dexter, district attorney, for the United States. 
Coffin, of New Bedford, for the defendant. 


Spracur J. charged the jury with impartiality and clearness. 
He laid it down as matter of law, that McF aden in deserting the 
ship was clearly wrong; and in refusing to return to duty he was 
without justification. ‘lhe captain had a right to use coercive 
measures to compel obedience to his orders. In extreme cases, 
such as dangerous mutiny, a captain might be justified in taking 
life ; but this was not a case that required a resort to measures of 
such extreme severity. In cases like the present, the captain must 
not use a mode of punishment that would be permanently injurious 
to the health or constitution of the seaman. The punishment he 
inflicts ought to be of a temporary character only. The relation 
of a captain to the crew differed from that of a parent to his child- 
ren in this, that the discipline of the parent has relation to the 
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whole life of the child, and his future well-being. That of a captain 
properly relates to the voyage only. Then, if this mode of pun- 
ishment or coercion was unjustifiable, was it dene by the captain 
from ‘ malice, hatred or revenge ?”’ ‘This was a question for the 
jury, and in determining it they were to look at all the facts in 
the case. 

The jury returned a verdict of guilty. 

The prisoner was subsequently sentenced to imprisonment two 
months in the common jail. 


Pore v. NICKERSON. 


Power of a Master to bind the Owner ; — Sale of Cargo for repairs ; — Lien of the 
Owners of the Cargo upon the vessel ; — Bottomry Bond ; — Statute of Massa- 
chusetts, limiting the liability of the Owners ; — General Average. 


Tus was an action by the consignees of the cargo against the 
owners of the schooner Annawan, of Massachusetts, to recover the 
value of the cargo. The cargo was shipped at Malaga, under 
bills of lading in the usual form, to be delivered at Philadelphia. 
The vessel put into Bermuda in distress — a part of the cargo ina 
perishable condition was sold, and the proceeds applied towards the 
payment of repairs — to pay for the balance a bottomry bond was 
given, intended to cover the vessel, cargo and freight; but in the 
obligatory part the word cargo was omitted. ‘The vessel sailed, and 
was obliged to put back again from stress of weather, and the esti- 
mate of repairs was so large, that the master did not deem it expe- 
dient to repair. A part of the cargo was in a perishable condition, 
and the whole, with the vessel, was sold, and the proceeds applied 
to the payment of the bottomry bond, and the balance paid to the 
master, who had not paid it over to the owners of the vessel or cargo. 


E. H. Derby, for the plaintiffs. 


F. C. Loring, for the defendants. 


Srory J. held, (1.) — That the power of the master to bind his 
owners depended, in the absence of express instructions, upon the 
law of the place of the domicil of the owners, and not of the place 
where the contract was made or the cargo to be delivered. And 
in this case it was to be determined by the laws of Massachusetts, 
and not of Spain or Pennsylvania; and the law of Massachu- 
setts, limiting the liability of the owners of ships for the acts of the 
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master, does not apply to contracts. (2.) That where, in the course 
of a voyage, the master sells a part of the cargo to pay for repairs, 
the ship-owners become indebted for the sum so applied, and the 
owners of the cargo have also a lien upon the vessel ; and that the 
debt is not discharged by a subsequent loss of the ship. (3.) That 
if the bottomry bond did not in terms cover the cargo, yet if it was 
the intention of the parties that it should, a court of admiralty 
would reform it to meet that intention, and that in the present case 
the intention was evident, and the bond was to be considered as 
including the cargo. (4.) That the bond became due upon the 
return of the vessel to Bermuda and the breaking up of the voyage 
— and the holders had the right to have the vessel and so much of 
the cargo sold, as would be necessary to pay it, and to this extent 
the sale by the master was justifiable ; and that the owners of the 
vessel were under no liability to the owners of the cargo, for the 
proceeds applied to the payment of the bond. (5.) That the sale 
of that part of the cargo not necessary to pay the bond, and which 
was ina sound state, and might have been forwarded, was unjusti- 
fiable and tortious, and that the master was legally responsible 
to the owners of the cargo for all damages caused thereby, but that 
the liability of the owners of the vessel for the costs of the master 
being limited, by the laws of Massachusetts, to the value of the 
ship and freight ; and at the time of the tortious sale, the whole 
value of the ship and freight being absorbed by the bottomry bond, 
they were not responsible to the owners of the cargo for such dam- 
ages. 6. That the owners of the vessel were liable to pay to the 
owners of the cargo the money, being proceeds of sales of the 
cargo, applied to the payment of repairs before the bottomry bond 
was given. (7.) That there was no general average now due, but 
what would otherwise have been due was to be considered as ap- 
plied as property of the ship-owners to the payment of the bond, in 
relief of the owners of the cargo. 





Supreme Judicial Court, Penobscot county, Maine, December, 1844, 
at Bangor. 


Littieton Reep anp anoTneR v. Wa. H. Jonnson AND OTHERS. 
Where goods, belonging to a copartnership, have been attached and sold on an 


execution against one of the members, to satisfy his private debt, the goods 
having formerly belonged to him, and been sold by him to the firm, the court 
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will not sustain a bill in equity to have the officer pay over the proceeds of the 
goods, still in his hands, to the other partners, and pay the debts of the firm. 
Whether the court will sustain such a bill, in any case of copartnership, guere. 
In order for the solvent partners in such a case, to obtain relief, without the inter- 
position of partnership creditors, the amount due to and from the copartnership 
must be determined by a collection and payment of its debts, and the stock in 
trade and all other property must be converted into ready money by a sale. 


Tus was a bill in equity, in which the plaintiffs set forth a copart- 
nership between them and William B. Reed, one of the defend- 
ants; that, soon after, the new firm purchased of the said William 
B. a quantity of goods, for which they gave their negotiable notes, 
almost the whole of which have since been paid, the only remain- 
ing note having been transferred to and sued by one Rich; that 
the firm is still doing business ; — that, after the purchase of said 
stock, the creditors of said William B., by virtue of writs of attach- 
ment against him, attached a part of the goods so sold by him to 
the firm, amounting to about $3,000, and removed the same from 
the store, said defendant, Johnson, being the oflicer, — said goods 
at the time constituting a part of their stock in trade, — that the 
said creditors and officer, at the time of the attachment, were noti- 
fied that said goods belonged to the firm, and that the creditors 
thereupon gave said officer a bond of indemnity for so attaching. 
That afterwards, said creditors, having obtained judgment and 
execution against said William B., caused the goods aforesaid to 
be seized thereon and sold in specie by the same officer, — the 
goods being sold in small parcels to a great number of individuals, 
whose names are unknown to the plaintiffs, and who paid the value 
of the same to the officer. That, at the time of said attachment, 
the goods and effects of the firm amounted to the sum or value of 
$14,772 58, and their debts to the sum of $14,328 59 ; — that, from 
the avails and profits of their business, the said William B. had 
taken over and above his proportion of the effects of said firm, to 
the amount of $146, for which sum he was in debt to the firm, and 
that the said William B. had not, at any time since, any interest in 
the goods of said firm, over and above the amount required to dis- 
charge his indebtedness to the firm. That the said creditors and 
officer were fully informed of all these facts before the removal of 
the goods ;—that the said officer is still possessed of the said 
money, and now holds the same in his own hands ; — that, by the 
attachment and sale the copartnership business has been greatly 
embarrassed, and their profitable course of trade interrupted, and 
the plaintiffs have been obliged to invest new capital, and contract 
new debts, in order to supply the want occasioned by the removal 
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and sale of the goods so attached. The plaintiffs pray to have an 
account of the partnership business taken, especially of the matters 
connected with the said attachment and sale of the goods ; —and 
that the defendants may be decreed to pay over the proceeds of 
the said goods, and the full value thereof, to the plaintiffs, &c. 

The defendants consisted of the said William B. Reed, the offi- 
cer and sheriff, and the attaching creditors. These latter, how- 
ever, living out of the state, no seizure had been made upon them. 
William B. Reed was defaulted. The officers demurred generally 
to the bill. 

The case was argued at the June term, 18143, by A. W. Paine, 
for the plaintiff, and Aent and Cutting for the defendants. 

On the part of the plaintiff it was contended, that the court had 
jurisdiction by virtue of its being “a case of partnership,” also as 
being a “ case of trust,” and also of “ fraud,” within the provisions 
of the Revised Statutes. Waddel v. Cook, (2 Hill, 47); 1 Story in 
Eq. sect. 308, 328, 683; 7 Vesey, 166. Phillips v. Cook, (24 
Wendell, 389.) 

The officer can attach and sell only the debtor partner’s interest 
in the goods, and not the goods themselves. And the other part- 
ners have a lien on the whole stock, for the payment of partner- 
ship debts, and general balance, and have a right to have the 
property applied to pay partnership debts first. Story on Part., 
p. 374, 135, 1386; Collyer on Part. B. 2, ch. 1, sec. 1; Taylor v. 
Field, (4 Ves. 396) ; Hoxie v. Carr, (1 Sumn. 181.) 

Hence, in case of insolvency, the property is considered in equity 
a trust fund for the payment of debts. 3 Paige, 517. A court of 
equity will interfere to prevent a sale of property like the case at 
bar. 4 Ves. 396; Collyer on Part. B. 2, ch. 3, sec. 5. 

And if a sale of the property has taken place, they will interfere 
to stop the funds in the officer’s hands, and order them paid over 
to the other partners, and this too, so long as they can trace the 
funds, or identify the property or its proceeds. Bevan v. Lewis, 
(1 Simons, 376) ; Collyer on Part. B. 3, ch. 6, see. 10; Story on 
Part. 135, 137, 381; 2 Story on Eq. sec. 1258. 


The opinion of the court was read by Tenney J. at the October 
term, 1844, as drawn up by 

Suertey J. who, after reciting the substance of the bill, proceed- 
ed as follows. The ovject sought by this bill is in effect simply to 
obtain a decision that the goods were owned by the partnership, 
and not solely by one member of it, and to have their proceeds 
restored to the partnership, without acting in any other manner 
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upon the rights or interests of the partnership, or of its members, 
or upon those of the creditors of the partnership, or of one or more 
of its members. And one question presented at the argument 
upon the demurrer was, whether this court, as a court of equity, has 
jurisdiction of such a case. It is not enough for the plaintiffs, that 
the case is within the jurisdiction of courts of equity having a gene- 
ral jurisdiction. It must be shown to be within the limited juris- 
diction of this court, as conferred by the provisions of the statute, 
c. 96, sec. 10. 

It is said that jurisdiction is conferred by the 7th specification of 
‘all cases of partnership.” The basis of jurisdiction under that 
clause is, that the case is a case of partnership. It is not given in 
all cases when a partnership or partners may be a party or inter- 
ested. Such a construction would permit all cases to be carried 
into equity, When a partnership was a party or interested in the 
suit. ‘This jurisdiction was doubtless conferred, to provide a rem- 
edy in certain cases, for persons or the representatives of their 
interests, who were or had been the partners of the adverse party, 
and who on that account had either no remedy or an imperfect 
one by the common law. It is obvious that such cases would be 
cases of partnership. And there may therefore be such cases, when 
the parties to the bill have not been and are members of a partner- 
ship. As where the legal representatives of a deceased partner seek 
for a settlement of the affairs of the partnership, or to enforce any 
rights of the deceased arising out of it. Or where an assignee of 
one or more members of the partnership, does the like. ‘I'hat can- 
not be a case of partnership where all the partners allege that one 
not a partner, or representing a partner’s interest, has taken goods 
alleged to belong to the partnership, and which such person denies 
to belong to it. Can such a case be converted into a case of part- 
nership within the meaning of the statute by omitting the name of 
one of the partners as plaintiff and inserting it as defendant? Or, 
to bring the ease within the jurisdiction, is it necessary, that the bill 
should present the rights of creditors of the partnership in such a 
manner, that their rights may be the subject of direct action before 
the court, as well as the whole affairs of the partnership, for the like 
purpose? This case may not require a decision on the point of 
jurisdiction. For if the bill as presented does not exhibit a case for 
the interference of a court of equity, it may be disposed of on the 
demurrer for want of equity. No person complains but two mem- 
bers of the partnership. ‘Their bill states that the goods attached 
were “ the same purchased as aforesaid” of said William B. Reed. 
His creditors existing before that sale are represented by the oflicer, 
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and they had a just right to be paid out of that property or its pro- 
ceeds, unless their debtor had the means of payment. And, from 
the statements made in the bill, there is reason to conclude that he 
had not. Under such circumstances, he sells that property to him- 
self and two other persons composing a partnership. ‘There are 
no allegations in the bill that the plaintiffs are actors in this process 
to secure his equities. And if there were, he can have none 
against his creditors before the sale. 

The plaintifis themselves cannot be considered as injured by the 
sale, for the Jaw permits the interest of their partner to be sold and 
his right in the goods to be transferred to a purchaser. And if the 
officer assumed to sell more, and the purchaser should be entitled 
to hold the property as against them, they will have their remedy 
upon their partner. If that be good, they will have little cause to 
complain of those, who were creditors of that partner before their 
contract with him. And if that remedy be not good, so far as 
these goods are concerned, their rights to them arise under the 
contracts of sale and partnership, and they stand equitably as pur- 
chasing, with one who was indebted to others, the property, from 
which alone the prior creditors of that one could obtain payment. 

If the proceeds of the goods attached should be applied to pay a 
separate debt of a copartner, it does not appear, from any aver- 
ments in this bill, that the plaintiffs may not be able to protect 
themselves against any loss occasioned thereby. ‘Those goods are 
alleged to have been of the value of $2997 13. The bill states 
that one of the notes passed to their copartner in payment for his 
stock of goods remained unpaid, “ which note has been negotiated 
by said William B. Reed, and is now in suit by Sylvanus Rich, 
jr.” ‘This note was for $4070 99, and there is no averment that it 
was negotiated before it was due, and under such circumstances as 
to prevent the plaintifls from making the same defence to it which 
they could have made if the suit had been commenced in the name 
of their copartner, other than such as might arise from the relation 
of the parties. 

If this be the true aspect of the case, they cannot pretend to have 
equities superior to those of the prior creditors of their partner. 
Nor can they claim to have the whole property or its proceeds 
turned over to them as the purchasers for a valuable consideration ; 
for they were not purchasers of the whole, but of undivided shares 
of it. And if the partnership creditors do not complain, his share 
at least of this property may be applied to pay his former creditors. 
‘There is another consideration, so far as these plaintiffs are con- 
cerned, that should induce a court of equity to pause, lest it be 








‘= 





SUPREME JUDICIAL COURT, MAINE. 477 


made an instrument to administer the law of partnership in such a 
manner as to aid fraudulent debtors, who have purchased goods on 
credit, to make sale of those goods to themselves and others, com- 
posing partnerships, to delay or defeat the rights of their creditors, 
by setting up the new partnership debts as entitled to be first paid 
out of the goods thus purchased. That this is such a case, the 
court is not authorized on a demurrer to the bill to conclude. ‘That 
there is nothing in the bill to exclude the idea that it may not be 
such a case, is the ground of caution in the admission of principles, 
that may lead to such results. ‘The creditors of the partnership 
may have reposed confidence in it as the owner of such a stock of 
goods ; and may have an equitable claim to be paid, even out of 
these goods, in preference to the prior creditors of one of the part- 
ners. ' But the plaintiifs do not profess to represent such creditors. 
There are no allegations in the bill, that they are acting in their be- 
half, and it may be, that the creditors of the partnership are other- 
wise secured, or that they have the means, and prefer to obtain 
payment, from other property of these two partners, and to permit 
this property formerly owned by one of the partners to be applied 
to pay the prior debts of that one. ‘They may feel that it would 
be unjust to deprive the creditors of that partner of the means of 
obtaining payment, it may be out of the very goods purchased of 
them, and from which purchase their debts accrued. And these 
plaintiffs are not entitled to represent their rights without authority 
from them. In the case of Dutton v. Morrison, (17 Ves. 206,) the 
Lord Chancellor says, “ that upon an execution against one part- 
ner, or a quasi execution in bankruptcy, no more of the property, 
which the individual has, should be carried into the partnership, 
than that quantum of interest, which he could extract out of the 
concerns of the partnership, after all the accounts of the partnership 
were taken, and the effects of the partnership were reduced into a 
dry mass of property, upon which no person except the partners 
themselves had any claims. 

It will be perceived, that to ascertain in this manner the interest 
which could be held by a seizure upon an execution against a part- 
ner for his separate debt, there must be a sale of all the eflects of 
the partnership, and a collection of all debts due to it, and a pay- 
ment of all claims against it. And this could not be properly done 
on such a bill as the present, if it could in any case, without the in- 
terposition of the creditors of the partnership, or of some one on 
their behalf. 

In the case of Moody v. Payne, (2 John. Ch. Rep. 548,) the bill 
appears to have been filed by one of the former partners, after a 
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dissolution of the partnership, which is alleged to have been insol- 
vent. And the chancellor dissolved an injunction against a sale of 
partnership goods, on an execution issued on a judgment for a 
separate debt of the other partner. Mr. Justice Story expresses 
the opinion that “it would seem perfectly proper in cases of this 
sort to restrain any sale by the sheriff. 1 Eq. Com. $678. And 
speaking of the partner, who may be the judgment debtor, he re- 
marks, “if he has no right in such a case to maintain a bill to save 
his own interest, it furnishes no ground, why the court should not 
interfere in his favor through the equities of the other partners.” 
‘That there may not be a case represented, where the equity of such 
a partner would be so great and so apparent as to induce the court 
for his sake to interpose through the other partners, it is not neces- 
sary todeny. But that it ought to differ greatly from the case 
presented by this bill is quite certain. 

Mr. Justice Story does not appear to impugn the case of Moody 
v. Payne, so far as it denies the right of the party plaintiff to inter- 
pose to prevent the sale as an injury to his own rights. And the 
cases referred to by Mr. Justice Story in a note to that section, as 
the true result of the English decisions, do not appear to affirm it. 
In the case of Brewster v. Hammet, (4 Conn. 540,) speaking of the 
rights of a separate creditor of a member of an insolvent partner- 
ship, Hosmer C. J. says: “If the creditor take the property, he 
assumes a liability to the equitable demands of the creditors of the 
firm upon him; and their interest will be better promoted by leav- 
ing them to the redress, to which they have a claim, than by placing 
the fund in the possession of their insolvent debtors.” The bill 
does not in this case state that the partnership is insolvent, but it 
states it to be so nearly in that condition, that it may be quite as 
safe to leave the fund in the hands of others, until the partnership 
creditors choose to interpose. In the case of McDonald v. Beach, 
(2 Black. 58,) the opinion says, ‘it is contended, that the separate 
debt of one partner should not be paid out of the partnership 
estate, until all the debts of the firm are discharged. This doc- 
trine is correct ; but it does not apply until the partners cease to 
have a legal right to dispose of the property as they please. It is 
applicable only, when the principles of equity are brought to inter- 
fere in the distribution of the partnership property among the cred- 
itors.” This position is quoted with approbation in the case of 
Phillips v. Cook, (24 Wend. 399.) In which case, the opinion, 
after having noticed many decided cases, says: ‘ It follows, if 
there be no creditors, no claim of surplus, or if the partners be 
insolvent, even a court of chancery will withhold its aid.”” When, 
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as in this ease, the creditors of the firm do not appear, if the court 
can recognize their existence at all, it must consider them as pre- 
ferring not to interpose their claims through the present plaintiffs. 
If the oflicer were required to answer, he must, having no personal 
knowledge of the facts, and representing the right of others, deny 
the allegations made in the bill. And it would become necessary 
to ascertain, by some mode of liquidation of the affairs of the 
partnership, that the partner made respondent could have no inter- 
est in the partnership fund, on a final adjustment. ‘To make this 
certain, the amount due to and from the partnership must be deter- 
mined, by a collection and payment of its debts. And the stock 
in trade, and all other property, must be converted into ready 
money by a sale. Such a liquidation and settlement of the whole 
affairs of the partnership is not one of the objects of this bill, nor 
are there the proper averments or parties in this bill to enable the 
court to accomplish such a purpose. 

The demurrer of the officer is sustained, and the bill, as to him, 
is dismissed with costs. 


Supreme Judicial Court, Massachusetts, December, 1844, at Boston. 
Marrer or Kemp anp Oruners. 
Practice — writ of review. 


Tuis was a petition for a review, and set forth that there was a 
perfect defence to the action, and that the defendants employed 
an attorney to enter an appearance ; that the attorney subsequently 
informed the defendants that he had examined the docket and no 
such action had been entered, and by means of this mistake judg- 
ment had been rendered and execution issued. 


Suaw C. J. Is there an affidavit by the attorney who was em- 
ployed ? : 
Edward G. Loring. No, sir; but it can be done. 


Suaw C, J. It should be annexed, and the petition should also 
state what the precise defence to the suit was. 
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Selections from 4 Hill’s (N. Y.) Reports, continued from page 441. 


BILLS OF EXCHANGE AND PROMISSORY. 
notes. (Continued). 
23. Such a guaranty constitutes the 


person making it an endorser within the 
statute (Sess. L. of "32, p. 489,) regula- 
ting suits on bills of exchange and pro- 
missory notes. Per Walworth, chan- 
cellor. Ib. 

24. And semble, independently of the 
statute, the guarantor may be treated as 
a joint and several maker ofthe note. Jb. 

25. Parol evidence is inadmissible to 
prove that a party to a bill or note —e. g. 
an indorser or guarantor — intended 
to contract a different obligation from 
that imported by his written engage- 
ment. Per Walworth, chancellor. Lh. 

26. In an action on a promissory note 
brought by one not entitled to be treated 
as a bona fide holder, the maker may de- 
fend on the ground that the note was 
given in consideration of land sold for 
the purpose of defrauding creditors ; and 
this, though he was himself a party to 
the fraud. Nellis v. Clark, 424 

27. b. conveyed certain lands toC, 
for the purpose of defrauding creditors, 
and took back a bond and mortgage for 
a part of the purchase money. The 
bond and mortgage were afterwards 
cancelled in consideration of C.’s giving 
his note to one W. for a house and lot 
which the latter had contracted to sell 
to Bb. Before the time arrived for exe- 
cuting this contract, B. obtained a dis- 
charge under the insolvent act, where- 
upon his assignee demanded the note of 
W. who delivered it up to him ; and, by 
a subsequent arrangement between B, 
and W., the contract between them was 
also given up to be cancelled. Held, in 
an action by one deriving title to the 
note under the assignee, with full know- 
ledge of the circumstances under which 
it had been given, that C. was not lia- 
able. Th. 

28. Where there is enough on the 
face of a negotiable note or bill of ex- 
change to create a suspicion that it was 


issued contrary to law, and to put the 
party who takes it upon inquiry, he is 
not entitled to be considered a bona fide 
holder. Semble. Safford v. Wyckoff, 
president, fc. 442. 

29. <A negotable note or bill of ex- 
change, though given by a corporation 
having only an incidental right of issu- 
ing such paper in certain special cases, 
must be presumed to have been legally 
issued until the contrary appear. Sem- 
ble. Ih. 

30. Where, in asuit against the mak- 
er and indorsers of a promissory note, 
one of the defendants suffered judgment 
by default, and the others pleaded the 
general issue ; Aeld, that the plaintiff 
was not at liberty to sever as to the lat- 
ter and proceed to trial against one only. 
Paine v. Chase and others, 563. 

CASES OVERRULED, DOUBTED OR EX- 
PLAINED. 

Bank of Genessee v. Field, (19 
Wend. 643,) reconsidered and overrul- 
ed. Miller v. McCagg & Munger, 35. 

Bartlett v. Crozier (17 John. 439,) 
commented on. Adsit and ethers v. 
Brady, 630. 

Carmack v. The Commonwealth, (5 
Binn. 184,) commented on and question- 
ed. Ex parte Reed, 572. 

Caswell v. Coare, (1 Taunt. 566,) ci- 
ted and explained. Cary v. Gruman, 625. 

Cole & Thurman v. White, (26 
Wend. 511.) reviewed and commented 
on. Per Walworth, chancellor. Han- 
ford v. Artcher, 271. 

Coles v. Trustees of Williamsburgh, 
(10 Wend. 659,) adverted to and ex- 
plained. Sharpv. Johnson, 92. 

Commissioners of Canal Fund v. 
Kempshall, (26 Wend, 404,) comment- 
ed on and explained. Per Walworth, 
chancellor, and Bradish, president. Child 
and others v. Starr and others, 369. 

Commonwealth v. Stockton, (5 Monr. 
192,) commented on and questioned. Ex- 
parte Reed, 572. 
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De Forest v. Strong, (8 Coun. Rep. 
513,) commented on and explained. 
Jackson, appellant, v. Griswold, respond- 
ent, 522. 

Dennistoun v. Lillie, (3 Bligh’s Rep 
202,) commented on and doubted. Per 
Walworth, chancellor. Alston v. The 
Mechanics’ Mutual Ins. Co., in the city 
of Troy, 329. 

Douglass v. Howland, (24 Wend. 
35,) commented on and explained. Ra- 
pelye § Purdy v. Prince & Prince, 119. 
Jackson, appellant, v. Griswold, respond- 
ent, 522. 

Green v. Burke, (23 Wend. 490,) 
commented on, and the reporter's ab- 
stract of it corrected. Goodyear v. Og- 
den & Pearl, 104. 

Hubbell v. Ames, (15 Wend. 372, 
explained, and the reporter's abstract of 
it corrected. Matter of Faulkner an ab- 
sconding or concealed debtor, 598. 

Johnson v. Bridge, (6 Cowen, 693.) 
Semble, this case was overruled in Driggs 
v. Rockwell, (11 Wend. 504.) Miner 
v. Hoyt, 193, 197. 

Kent v. Lowen, (1 Campb. 177,) over- 
ruled. Ketchum v. Barber and others, 
224. 

King v. Baldwin, (17 John. 384,)com- 
mented on and disapproved. derrick v. 
Borst & Warnick, 650. 

Magill v. Hinsdale, (6 Conn. Rep. 
464,) commented on and disapproved. 
Per Walworth, chancellor. Townsend 
and others v. Hubbard & Orcutt, 351. 

Pain v. Packard, (13 John. 174,) 
commented on and disapproved. Her- 
rick v. Borst §& Warnick, 650. 

People v. Adsit, (2 Hill, 619,) comment- 
edon. Adsit and others v. Brady, 630. 

People v. The Commissioners &c. of 
Hudson, (7 Wend. 474,) commented on. 
Adsit and others v. Brady, 630. 

People v. Wright, (9 Wend. 193,) 
commented on and explained. Fenton 
v. The People, 126. 

Smith & Hoe v. Acker, (23 Wend. 
653,) reviewed, explained and approved. 
Per Bradish, president, and Hopkins, 
senator. ‘The same case reviewed and 
further explained by Walworth, chan- 
cello,, and his reasons for the vote there 
giver by him stated. Hanford v. 
Artcher, 271. 

Smith v. Whiting, (9 Mass. Rep. 
334, commented on and overruled. Bo- 
gert,appellant, v. Hertell and others re- 
sponcents, 492. 
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Steele v. Whipple, (21 Wend. 103,) 
commented on and explained. Aetchum 
v. Barber and others, 224. 

Whitney v. Wright, (15 Wend, 171,) 
commented on and the reporter’s ab- 
stract of it corrected. Per Walworth, 
chancellor. Wheeler v. Ryerss and oth- 
ers, 466, 

Willey v. Paulk, (6 Conn. Rep. 74,) 
commented on and explained. Jackson, 
appellant, v. Griswold, respondent, 522. 

Year Book, 18 E. 4, tol. 4, pl. 19, 
commented on and explained. Curtis 
v. Hubbard, 487. 


CHANCERY. 

In general, a defendant in chancery 
has no means of compelling the com- 
plainant to produce papers to be used as 
primary evide..ce against himself, save 
by filing ¢ cross bill for discovery. 
Semble; per Cowen, J. The Commer- 
cial Bank of Buffalo, appellants, v. The 
Bank of the State of New York and an- 
other, respondents, 516. 

2. Atter a paper, however, has been 
produced and used as evidence before an 
examiner, by the complainant, if he 
subsequently withdraw it and refuse to 
let the defendant or his witnesses inspect 
it, the court will compel its restoration 
to the custody of the examiner, for the 
purposes of the examination, on motion ; 
and this, though a copy of it only was 
marked as an exhibit, and not the paper 
itself. Jb. 

3. Exhibits before an examiner are 
subject to the use of both parties, for the 
purpose of examining witnesses in re- 
spect tothem. Jd. 

4. Atlaw, the production and proof 
of a paper atthe trial, makes it evi- 
dence for both sides. Per Cowen, J. 
Ib. 

5. So, semble, of a paper produced 
and proved before a master in chancery 
on reference. Per Cowen, J. Ib. 


CONSTITUTIONAL LAW. 

The legislature can only exercise such 
powers as have been delegated to it, 
and when it transcends these limits, its 
acts are utterly void. Per Bronson, J. 
Taylor vy. Porter & Ford, 140. 


CONTRACT. 

One who enters upon land under a 
contract of purchase, but who after- 
wards fails to make payments according 
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to the contract, and disavows all intent 
to make them, is as effectually a wrong- 
doer as if his original entry had been 
without color of right. Per Cowen, J. 
Fuller v. Van Geesen, 171. 

2. In November, 1838, a contract 
was entered into between B. of the one 
partand 'T. and D. of the other, by 
which B. agreed to acec,. znd pay drafts 
drawn by 'T. to an amount not exceed- 
ing 310,000; in consideration whereof, 
T. and D. agreed to deliver to B. 2000 
barrels of flour by the 15th of June, 
1839, to be sold for the payment of the 
drafts, and if the sum received from 
sales of the flour fell short of what was 
sufficient to meet the drafts, &c., T. 
and D. were to pay the deficiency. 
Held, that drafts drawn by T. and made 
payable after the 15th of June, 1839, 
were not within the contract. Boyd & 
Boyd v. Townsend and cthers, 183. 

3. (uere, whether the contract em- 
braced any drafts save such as were 
drawn payable at sight. Ib. 

4. It is a general rule that courts 
will not aid either party in enforcing an 
illegal executory contract ; nor, if execu- 
ted, will they aid either party in setting 
it aside, or in recovering back what has 
passed under it. Nellis v. Clark, 424. 


CORPORATION. 

One claiming title to real estate in 
virtue of a sale made to him by a mu- 
nicipal corporation for an unpaid assess- 
ment of the expense of opening a street, 
must, in ejectment by the former owner, 
assume the onus of proving that the cor- 
poration has complied with all the re- 
quisites of its charter both in respect to 
laying out the street and making the 
assessment. Sharp v. Johnson, 92. 

2. If, by the charter, the corpora- 
tion was not authorized to lay out the 
street and proceed to the assessment ex- 
cept upon ‘* application in writing of a 
majority of the persons” liable to be 
assessed therefor, and the purchaser do 
not show that those who signed the pe- 
tition constituted a majority, &ce., he 
will fail in making title. Jb. 

3. So, if it be not shown that those 
who signed the application were persons 
hable to be assessed for the street. Sem- 
ble. Ib. 

4. Where the expense of laying out 
a street is required to be assessed 
** among the owners &c., of the several 
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houses and lots intended to be benefit- 
ed,’’ each owner must be assessed by 
himself, and in reference to his partic- 
ular property. Jd. 

5. If power be given to a municipal 
corporation to impose an improvement 
tax upon the lands of persons intended 
to be benefited, and to sell the same in 
case of non-payment, the assessment 
should describe the lands so that they 
can be identified, or the sale will be 
void. Per Bronson, J. Ib. 


CRIMINAL LAW. 

A representation, though false, is not 
within the statute against obtaining pro- 
perty, &c. by false pretences, unless cal- 
culated to mislead persons of ordinary 
prudence and caution. ‘The People v. 
Willams, 9. 

2. Accordingly, where an indictment 
charged the defendant with obtaining 
V.’s signature to a deed of lands, by 
falsely pretending that G., who held a 
bond and mortgage against V., was 
about to sue him on the bond, foreclose 
the mortgage, &c., and that G. had so 
told the detendant : Held, that the pre- 
tences set forth were not sufficient to 
warrant a conviction. Jb. 

3. ‘To sustain a criminal prosecution 
for obtaining the signature of one toa 
mortgage by false pretences, the mere 
fact of the instrument having been sign- 
ed is not enough ; a delivery must also 
be shown. Per Nelson, Ch. J. Fen- 
ton v. The People, 126. 

4. If the indictment, in such case, 
pursue the words of the statute by 
charging that the defendaat unlawfully 
&ec. obtained the signature, it will be 
sufficient, though it do not aver a de- 
livery in terms. Jd. 

5. ‘The indictment need not describe 
the premises covered by the mortgage, 


1b. 


DEED. 

A deed executed by a master under a 
decree of foreclosure in chancery, pass- 
es the title to the purchaser at the mo- 
ment of delivery, though the repost of 
sale be not made and confirmed rntil 
sometime afterward, Fuller v. Van 
Geesen, 171. 

2. Even if it were otherwise, the 
subsequent confirmation of the sale 
would relate back to the delivery o the 
deed, and thus give it effect from that 
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time as against an intruder into the 
premises. Per Cowen, J. Ib. 

3. A sealed instrument, when exe- 
cuted by one acting as attorney, must be 
executed in the name of the principal, 
and purport to be sealed with his seal. 
Townsend and others v. Hubbard and 
Orcutt, 351. 

4. Accordingly, where a covenant 
for the sale and purchase of lands was 
subscribed only with the names of B., 
H. and O., and commenced thus: ** Ar- 
ticles, &c. made &c. between T. Kc. 
by B. their attorney, of the first part, 
and H. and O. of the second part, wit- 
nesseth ;*’ and the concluding clause 
was thus: ‘In witness whereof the 
said B., as attorney of the parties of the 
first part, and the said parties of the se- 
cond part, have hereunto set their hands 
and seals,’’ &c.: Held, that the coven- 
ant did not purport to have been execu- 
ted by T. &c., and that they could not 
maintain an action uponit. Jd, 

5. Less strictness is required where 
the instrument is not under seal; it be- 
ing sufficient, in such case, if the intent 
to bind the principal appear in any part 
of the instrument. Per Walworth, chan- 
cellor. Ib, 

6. No particular form of words is 
necessary to be observed by the attor- 
ney, even in executing a sealed instru- 
ment, provided the words used import 
the requisite facts. Per Walworth, 
chancellor. Ib. 

7. Though adeed be executed by an 
attorney for several principals, it is not ne- 
cessary to affix a separate seal for each, 
provided it appear that the seal affixed 
was intended to be adopted as the seal 
of all. Semble; Per Walworth, chan- 
cellor. Ib. 


EJECTMENT. 

In ejectment, if possession by the de- 
fendant at the time of the commence- 
ment of the suit be shown, the presump- 
tion will be, in the absence of evidence 
to the contrary, that he entered and 
held in hostility to the plaintiff, and not 
in subordination to his right. Sharp and 
others v. Ingraham, 116. 

2. Accordingly, in order to put the 
pliintiff to proof of an ouster, in such 
cae, the defendant must show affirma- 
tively that either he, or one under whom 
he claims, is a joint-tenant or tenant in 
conmon with the plaintiff. Jd. 





3. The rule is the same, though the 
plaintiff claim only an undivided interest 
in the premises in question, Jb. 

4. Where the plaintii! showed title 
to an undivided interest in a lot of land, 
and it appeared that the defendant en- 
tered into possession under one C., who 
for several years had exercised acts of 
ownership over the lot by leasing the 
same, but no evidence was given of any 
privity of estate or title between C. and 
the plaintiff; Aedd, that the latter was 
entitled to recover, without proving an 
ouster. Jb. 

5. In ejectment, mere evidence of a 
former recovery against the plaintiff's 
tenant, and of the defendant’s entry 
under it shortly previous to the com- 
mencement of the present action, will 
not rebut the presumption of title aris- 
ing from a prior uninterrupted posses- 
sion by the plaintiff, unless it appear that 
he had knowledge of the proceedings 
against the tenant and an opportunity 
to defend. Semble. Wheeler v. Ryerss 
and others, 466. 

6. Where the defendant insisted at 
the trial that such former recovery was 
conclusive so as absolutely to bar the 
plaintiff, and the circuit judge ruled 
the contrary ; held that, undera general 
exception to the decision, the defendant 
could not raise the question whether the 
evidence was sufficient to overcome the 
presumption arising from the plaintiff's 
prior possession. Jb. 


ERROR. 

In general, objections not made at the 
trial cannot be urged on a writ of error. 
Per Walworth, chancellor, and Hopkins, 
senator. Hanford v. Artcher, 271. 

2. Quere, if this be so as to objec- 
tions which could not have been obviated 
at the trial, had they been raised. Per 
Walworth, chancellor. Jb. 

3. A judgment will not be reversed 
on error, merely because the judge who 
pronounced it gave an erroneous or in- 
sufficient reason therefor. Per Wail- 
worth, chancellor. Ib. 


EVIDENCE. 

The memorandum of a deceased tel- 
ler of a bank made in the usual course 
of his employment, is competent evi- 
dence in proving a demand by him on 
the maker of a note, and notice to the 
indorsers ; and this, whether he attended 
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to the business on the retainer of a notary, 
or as part of his duty to the bank. Shel- 
don, ex’r &c. v. Benham, umpl'd &c., 123. 

2. Where the memorandum is ab- 
breviated or elliptical so as not to be in- 
telligible without explanation, an expert 
may be called to prove what the words 
mean, Jb. 

3. So where an instrument is writ- 
ten in a foreign language, a translator 
may becalled. Jb. 

4. If the difficulty arise from the ob- 
scurity of the writing itself, one skilled 
in deciphering may be called. Semdle ; 
note (b.) Ib. 

5. Where the dispute is simply upon 
what the words of an instrument really 
are, the question is not for the court, 
but belongs to the jury. Semble; see 
note (b.) Ib. 

6. In an action on a written promise 
to pay and discharge certain notes, de- 
scribing them by their dates, amounts, 
&c. and as having been given by one F’. 
to the plaintiffs; Ae/d, that the posses- 
sion and production of the promise by the 
plaintiffs was presumptive evidence of 
its having been made to them, though 
no promisee was named in it. Forman 
and Evans v. Stebbins and Bush, 181. 

7. Held further, that as the notes 
produced by the plaintiffs on the trial 
corresponded with those described in the 
promise, their identity should be pre- 
sumed, in the absence of evidence to the 
contrary, and that the plaintiffs need 
not even prove their execution. Jb. 

8. Evidence of a parol agreement is 
in general inadmissible to qualify a seal- 
ed instrument, or to show a defeasance 
different from that which the instrument 
itself expresses. Per Cowen, J. Nel- 
son v. Sharp, 584. 

9. The practice in the state of New 
York of receiving parol evidence that an 
absolute deed was intended as a mort- 
gage ought not to be extended. Per 
Cowen, J. Ih. 


FRAUDULENT SALE OF CHATTELS. 

The question being whether the 
plaintiff's title to goods in dispute, which 
he claimed by virtue of an absolute sale, 
was fraudulent as against the vendor's 
creditors under 2 R, S, 136, § 5, it ap- 
pearing that nochange of possession had 
taken place, the circuit judge told the 
jury to inguire if any good reason had 
been shown, which they could approve, 
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why the possession had not been changed 
gc. ; whereupon a verdict was rendered 
in favor of the defendant: Held, that 
the charge was erroneous as tending to 
mislead the jury from the true point of 
inquiry, viz. the dona fides of the trans- 
action; and this, though the’ circuit 
judge, in a previous part of his charge, 
had read the statute to the jury, telling 
them that the question of fraudulent in- 
tent was one of fact for their decision. 
Hanford v. Artcher, 271. 

2. Walworth, chancellor, dissented, 
holding that the party claiming under an 
absolute sale must, in addition to other 
proof of the bona fides of the transaction 
furnish a satisfactory excuse to the court 
and jury for the want of a change of 
possession ; and that the charge in this 
respect was therefore proper. Jd. 

3. The circuit judge should have told 
the jury to inquire whether it had been 
shown on the part of the plaintiff, that 
the sale was made in good faith, and 
without any intent to defraud creditors 
or subsequent purchasers. Per Bradish, 
president. Ib. 

4. Walworth, chancellor, was of opin- 
ion that, upon the whole charge taken 
together, the question of fraud or no 
fraud was fairly submitted to the jury. 
Ib. 

5. The statute has not undertaken to 
define what shall be sufficient to prove 
good faith or an absence of intent to de- 
fraud ; but has left this to be determin- 
ed by the jury, under the direction of the 
court, from such competent and relevant 
testimony as is presented to them ac- 
cording to the ordinary and established 
rules of evidence. Per Bradish, presi- 
dent. Ib. 

6. The power of the court to decide 
as to the competency and relevancy of the 
evidence offered in such case, has not 
been impaired by the statute. Per 
Bradish, president. Ib. 

7. The court, however, must decide 
in view of the proper issue; i. e. with 
reference to the tendency of the evidence 
to show good faith and an absence of 
fraudulent intent, and not with refererce 
to the mere question whether delivery 
was practicable Per Hopkins, senatr ; 
Bradish, president, concurring. 1b. 

8. Proof of a valuable consideraion 
or an honest debt is essential to slow 
good faith; and if such proof be .0t 
given, the court may refuse to put the 
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ease to the jury, or may set aside the 
verdict where one has been given affirm- 
ing the validity of the transaction. Per 
Hopkins, senator. Tb. 

9. The proof of consideration must go 
beyond a mere paper acknowledgment 
of it, such as would be binding between 
the parties. Per Hopkins, senator. Ib. 

10. Over and above evidence of con- 
sideration or an honest debt, the statute 
contemplates something further; i. e. 
proof of circumstances showing absence 
of an intent to defraud creditors, &c. 
Per Hopkins, senator. Ib. 

11. For this purpose, facts tending to 
characterize the transaction as having 
occurred in the ordinary course of fair 
dealing, are relevant; e.g. circumstances 
of publicity accompanying and following 
it, &e. Per Hopkins, senator. Ib. 

12. So, as to faets tending to show 
that the party leaving the possession 
unchanged was actuated by motives of 
humanity; e. g. a laudable desire to 
contribute to the comfortable support of 
a near relative or friend, orto aid him, in 
a lawful business, &c. Per Hopkins sen- 
ator; Walworth, chancellor, contra. 1b. 

13. Proof that a sale or mortgage of 
chattels is founded on a sufficient con- 
sideration, will not of itself rebut the 
presumption of fraud arising from the 
want of a change of possession ; and un- 
less more be proved, the judge is not re- 
quired to submit the cause to the jury. 
Per Walworth, chancellor. Ib. 

14. Evidence which will be sufficient 
to show good faith and an absence of in- 
tent to defraud, will also conclusively 
rebut the presumption of fraud which 
the statute raises from non-delivery of 
possession ; and therefore no additional 
evidence is necessary to account for 
such non-delivery. Per Bradish, pres- 
ident, and Hopkins, senator. Ib. 

15. A full and free power of disposal 
of chattels is, in general, an essential 
and inherent’incident of ownership ; and 
a vendee or assignee has the same right 
to leave them in the possession of the 
vendor, provided there be no want of 
good faith and no intent to defraud cred- 
itors, &c., that he would have to take 
them into his own possession or to leave 
ther with a third person. Per Brad- 
ish, vresident. Ib. 

1€. History of the law relating to con- 
veyaices of chattels made to defraud 
credtors, &c. ; and various English and 
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American cases on that subject com- 
mented on. Per Bradish, president. Ib. 

17. For the purpose of rebutting the 
presumption which the statute raises 
from the want of a change of possession, 
it is not proper to ask the vendor, in 
general terms, whether, so far as heis 
concerned, there was any actual fraud 
in the whole transaction. Per Hopkins, 
senator, and Walworth, chancellor. Ib. 


GUARANTY. 

A written guaranty is to be construed 
by the same rules and may be explain- 
ed by the same evidence as other con- 
tracts. Per Cowen, J. Walrath v. 
Thompson, 200. 

2. Where the guaranty was in the 
form of a letter from the defendant to - 
the plaintiff, thus: ‘* As there was no 
time set for the payment of your account, 
and Mr. J. thought it would be an aec- 
commodation to him to have you wait 
until, &c. ; if that will answer your pur- 
pose, I will be surety for the payment,”’ 
&e.: Held, that the words your account 
were ambiguous, and that parol evi- 
dence was admissible for the purpose of 
applying them to an account of J. not 
existing when the letter was written, 
but contracted afterwards on the faith of 
it. Jb. 

3. Had the guaranty related to a pre- 
cedent account of J. with the plaintiff, 
it would have been within the statute of 
frauds, and void for not expressing a 
consideration. Per Cowen, J. Ih. 

4. Independently of oral explanation, 
the words of a guaranty must be con- 
strued most strongly against the guar- 
antor. Per Cowen, J. 1b. 


INFANCY. 

Where the plaintiff replies to a plea 
of infancy that the defendant ratified the 
several promises, Xc. after attaining to 
the age of 21 years, and the defendant 
rejoins, taking issue upon the allegation, 
the plaintiff is prima facie entitled to re- 
cover upon proof uf a new promise, 
without showing that the defendant was 
of age at the time of making it. Bige- 
low and others v. Grannis, 206. 


INJUNCTION. 

In general, courts of law will not 
lend their aid in enforcing injunctions 
from chancery ; nor will they ordinarily 
take any notice of such writs, in the 
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course of proceedings at law. Per Nel- 
son, Ch. J. Kelly & Marcy v. Cowing, 
266. 

2. This court will not interfere by 
mandamus to compel a ministerial offi- 
cer to disobey!an injunction, unless it ap- 
pear to be plainly void for want of juris- 
diction. Ex parte Fleming and another, 
551. 

3. Accordingly, where a judge, act- 
ing under the non-imprisonment act, 
(Sess. Laws of °31, p. 396, § 3 et seq.,) 
made out a warrant to commit the de- 
fendant pursuant to the 9th section, but 
being afterwards served with an injune- 
tion from the district court of the United 
States restraining further proceedings 
in the matter, refused to deliver the 
warrant to be executed; Aeld, that this 
court would not compel the delivery by 
mandamus, no want of jurisdiction in 
respect to the injunction appearing. Jd. 

4. The court will not inquire, in such 
case, whether the injunction was issued 
improvideatly. 0. 

5. Semdle, that an injunction to re- 
strain the execution of a sentence for 
crime may be treated as a nullity. Per 
Cowen, J. Ib. 


INSURANCE. 

A provision in a life-policy that it is 
to be deemed void in case the assured 
shall ‘ die by his own hand,” imports a 
death by suicide; i. e. an act of criminal 
self destruction. Breasted and others, 
adm'rs §c. ¥. The Farmers’ Loan and 
Trust Co., 73. 

2. Accordingly, in an action on such 
policy the underwriters will be liable, 
though it appear that the assured drown- 
ed himself, provided the act was done in 
a fit — db. 

3. In an action by the assignee of a 
policy of insurance, brought in the name 
of the insured, guere, whether an alle- 
gation of notice of loss, &c., signed by 
the plaintiff, will be supported by proof 
of notice, &c. signed by the assignee. 
Mann v. The Herkimer Co. Ins. Co. 
187. 

4. At common law, the assignee of a 
policy of insurance cannot sue upon it in 
his ownname. Jb. 

5. Where, however, the charter of an 
insurance company provided that, in 
case of an alienation of the property in- 
sured by sale or otherwise, the policy 
should be void, but that the grantee or 
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alienee, having the policy assigned to 
him, might have the same ratified and 
confirmed for his use, by the consent of 
the company, within thirty days next 
after such alienation; and that this 
should entitle him to all the rights and 
privileges of the party originally insur- 
ed: Held, that a ratification and confir- 
mation pursuant to the charter, gave the 
assignee the right to sue upon the policy 
in his own name; and that no action 
would lie in the name ofthe assignor. J). 

6. Whether, under such a charter, a 
ratification and confirmation by the com- 
pany after the thirty days from the time 
of alienation, will render the policy 
valid, guere. Ib. 

7. Where the insured, on applving 
for insurance upon a building against 
fire, promised the underwriters verbally 
that if they accepted the risk he would 
discontinue the use of a fire-place in the 
basement, and use a stove instead there- 
of; but, after obtaining the policy, 
omitted to perform his promise, in con- 
sequence of which the building was 
burned: Held, no defence to an action 
on the policy. Alston v. The Mechan- 
ics Mutual Ins. Co. in the city of Troy, 
329. 

8. The term representation, when used 
in reference to insurance contracts, im- 
ports an affirmation on the part of the 
insured of some past or existing fact, 
material to the risk; not a statement as 
to matters resting merely in intention or 
expectation. Per Walworth, chancellor. 
Ib. 

9. A representation in the nature of 
a promise or stipulation for future con- 
duct on the part of the insured, must, in 
general, be inserted in the policy, or the 
underwriters cannot avail themselves of 
it. Per Walworth, chancellor, and 
Bockee, senator. Ib. 

10. Parol evidence of what passed be- 
tween the insured and underwriters at 
and previous to the delivery of the poli- 
cy, is not admissible for the purpose of 
adding to or varying its terms. Per 
Walworth, chancellor, and Bockee, sena- 
tor. Ib. 

11. The general nature and effect of 
a misrepresentation, properly so called, 
adverted to and considered. Per Wal- 
worth, chancellor. Ib. 


JUDGMENTS AND EXECUTIONS. 
Where a sheriff seizes goods cwned 
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by two persons as tenants in common, 
upon a fi. fa. against one of them, and 
afterwards the latter purchases the share 
of his co-tenant, the sheriff may adver- 
tise and sell the entire interest or pro- 
perty in the goods, without making a 
new levy. Burdseye v. Ray, 158. 

2. Personal property transferred by a 
defendant in a fi. fa. before actual levy, 
though after the writ issued, is not liable 
to seizure under the writ, provided the 
transferee be a bona fide purchaser for a 
valuable consideration, and took the 
property without notice of the writ. i). 

3. A mortgagee, though for a pre-ex- 
isting debt, is a purchaser pro tanto 
within the above rule. J/ 

4. A man’s dwelling-house is his 
castle, not for his own personal protec- 
tion merely, but also for the protection 
of his family and property therein. Per 
Walworth, chancellor. Curtis v. Hub- 
bard, 437. 

5. A defendant in an execution, by 
closing the outer doors of his dwelling- 
house against the sheriff, may prevent 
the latter from entering to make a levy 
on his goods. Per Walworth, chancel- 
ler. db. 

6. Asa general rule, no one can ac- 
quire, by his own illegal act, a right to 
the custody of another’s person or pro- 
perty. Per Walworth, chancellor. Ib. 

7. The outer door of a dwelling- 
house being /atched merely, the sheriff 
entered it contrary to the known will of 
the owner, and levied upon his goods 
therein by virtue of a fi. fa. ; Held, ille- 
gal, though the owner wes not in the 
house at the time; and that the levy 
gave the sheriff no right to remove the 
goods. Jb. 

8. Held, further, that even a guest in 
the house might lawfully resist the 
sheriff's attempt to remove goods thus 
seized, using no more force than was ne- 
cessary. Ib. 

9. Where a defendant moved to set 
aside a judgment entered up on bond 
and warrant of attorney, on the ground 
that the latter were given in considera- 
tion of a promise by the plaintiffto make 
certain advances of money thereafter, 
which he had wholly failed to do: held, 
that the promise being a sufficient con- 
sideration to upheld the judgment, the 
defendant’s remedy was by action for a 
breech of it, and the motion was there- 
fore denied. Nelson v. Sharp, 584. 





10. Even had the arrangement as to 
the advance of money been in the nature 
of a defeasance, yet, resting in parol 
merely, it could not have been set up as 
a ground for interfering with the judg- 
ment. Per Cowen, J. Id. 


LIMITATIONS, STATUTE OF. 

Though the general statute of limita- 
tions does not in terms apply to a bill in 
equity, even when concurrent with the 
remedy at law; yet the court of chan- 
cery always allows it to be pleaded in 
such cases. Per Cowen, J. The Peo- 
ple ex rel. Sc. v. Everest, late sheriff, 


f§e., 7h. 


MORTGAGE OF CHATTELS. 

Semble, that the interest of a mortga- 
gor in personal property may be lawtful- 
ly seized and sold on a fi, fa. against 
him, subject to the claim of the mort- 
gagee, at any time before the latter has 
exercised his right of reducing the pro- 
perty to possession. Per Walworth, 
chancellor. Hanford vy. Artcher 271. 

2. Atall events, replevin in the ceprt 
will not lie by the mortgagee against 
the sheriff for the mere act of levying 
under such circumstances. Semble, Per 
Walworth, chancellor. 1h. 

3. Quere, however, whether the ac- 
tion will not lie, where the sheriff levies 
upon the whole interest in the property. 
Per Hopkins, senator, Ib. 


MORTGAGE OF LANDS. 

A decree of foreclosure is inoperative 
by way of estoppel upon one not made 
a party to the suit, and who entered into 
possession of the mortgaged premises b:- 
fore the suit was commenced; nor ca: 
he be turned out of possession by an ex- 
ecution on the decree. Fuller v. Van 
Geesen, 171. 

2. In ejectment, however, by a pur- 
chaser under the decree, against one not 
a party, the former may use the record 
of the foreclosure suit by way of de- 
raigning title. Jd. 

3. The decree cannot be invalidated or 
questioned, in such case, on the ground 
of mere error or irregularity. Jd. 

4. Where the charter of a corpora- 
tion gave the company power to take 
mortgages, and then provided that all 
sales in virtue of them should be made 
in the county where the property was 
situated ; Ae/d, that a decree of fore- 
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closure, though describing the property 
as being in the county of O., and direct- 
ing a sale there, whereas it was situated 
in the county of M., was not impeacha- 
ble on this ground collaterally ; and 
that, upon a sale made in pursuance of 
it, the purchaser acquired a good title. 
db. 

5. The clause in the charter may be 
satisfied by confining it toa summary 
foreclosure at law ; at all events, even 
if applicable to a foreclosure in chance- 
ry, itis but directory as to that court, 
and an error in respect to it can only be 
corrected on appeal. Per Cowen, J. 


Th. 


PARTNERSHIP, 

An accommodation indorsement made 
by one member of a mercantile firm 
without the assent, either express or im- 
plied, of his copartners, cannot be en- 
forced against the latter, except in favor 
of a bona fide holder without notice. 
Per Nelson, Ch. J. Austin and others 
v. Vandermark, impl'd., &c., 259. 

2. N. gave L. a business note, in- 
dorsed by M., which was transferred to 
A. After the note fell due, M., being in- 
debted to N., made another note for 
the same amount, payable to the order 
of and indorsed by the latter together 
with V. & Co., and sent it to A. as a 
substitute for the first note, which he 
desired should be returned to him. 
Held, that though the firm name of V. & 
Co. was used for M.’s accommedation, 
the circumstances were not sufficient to 
charge A. with knowledge of the fact ; 
and that he was therefore entitled to a 
verdict against all the members of the 
firm, though the indorsement was made 
by one, without the knowledge or con- 
sent ofthe others. Jd. 


PRACTICE AT THE TRIAL. 

If a witness who has been duly sub- 
ponaed, either neglect to attend, or leave 
court after the trial has commenced, it is 
in the diseretion of the judge whether 
he will suspend the trial until the wit- 
ness can be brought in. Rapelye & Pur- 
dy v. Prince & Prince, 119. 

2. The rule thata plaintiff who proves 
all that is laid in his declaration ought 
not to be nonsuited even though he fail 
to make out a cause of action, applies 
only to cases where the declaration is so 
detective that a verdict for the plaintiff 


AMERICAN 


CASES. 


on any part of it could not be sustained. 
Semble. Boyd & Boyd v. Townsend and 
others, 183. 

3. Where issue was taken upon a 
declaration alleging matters sufficient to 
make out a right of action, along with 
others wholly insufficient, and, at the 
trial, the plaintiff failed in sustaining that 
part of his declaration which was good ; 
held, though he proved all the rest, he 
should be nonsuited. Jd. 

4. After the plaintiff has rested his 
cause, it is in the discretion of the court 
whether he shail be allowed to give 
further evidence save in reply. Shep- 
pard v. Potter, 202. 

5. What shall be deemed evidence in 
reply, under such circumstances, con- 
sidered. Jd. 

6. The plaintiff, on the trial of a 
cause, having announced his intention of 
resting, the defendant moved for a non- 
suit; whereupon the court re-called and 
interrogated a witness of the plaintill, 
and thus drew out a new fact tending 
against the latter on the leading point 
in dispute. J/eld, that the court were 
bound to hear further testimony on the 
part ofthe plaintiif in reply, and that, 
for their refusal to do so, error would 
lie. Lh. 

7. Whether a plaintiff shall be allow- 
ed to depart trom the ease first establish- 
ed by him, but which he has failed to 
sustain, and prove a new and incom- 
patible one, is matter resting in the dis- 
cretion of the court at the trial, upon 
which error will not lie. See note (a.) 


Ib. 
SET-OFF. 
If A. recover judgment against C., 


and the latter obtain judgment against 
A. and B., a set-off may be ordered on 
the application of A., notwithstanding 
the objection that the parties to both re- 
cords are notidentical. Per Cowen, J. 
Graves v. Woodbury, 559. 

2. The order will be made though it 
appear that the judgment in C.’s favor 
has been assigned to a third person, for 
a valuable consideration, and without 
notice of the existence of the other judg- 
ment. Per Cowen, J. Ib. 

3. Otherwise, however, if the right of 
set-off did not exist at the time of the as- 
signment. Id. 

4. Accordingly, A. having recovered 
judgment against C., a suit was com- 
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menced by A. and B. against C., which 
was referred ; and, a short time before 
the making of the referee's report, which 
found a large balance due to C., but af- 
ter the referee had heard the matter and 
C. had ascertained what the report would 
be, he assigned the demand to D. for a 
valuable consideration, and judgment 
was duly perfected upon the report: 
Ii-ld, that A. was not entitled to a set- 
off, inasmuch as no such right existed 
when the assignment was made ; the 
judgment in C.’s favor having been per- 
fected afterwards. Jd. 


TROVER. 

To maintain trover against two joint 
bailees, a demand of and refusal by one 
is not sufficient; a conversion by both 
must be shown. Mitchell v. Williams 
§ Roberts, 13. 

2. In the case of partners the rule is dif- 
ferent; for each being the general agent 
of the other, a refusal by one is evidence 
of a conversion by both. Per Cowen, J. 
Th. 

3. W. & R. having hired of M. a 
number of cows for a year, the former 
(W.) took possession of and kept them 
on his farm, several miles distant from 
R.’s residence. A few months after 
the hiring, the cows were sold under an 
execution against W., issued upon a 
void justice’s judgment. At the expi- 
ration of the year, the cows being still 
in W.’s possession, M. demanded them 
of him and he refused to deliver them 
up. A like demand was made of R. at 
his residence, who said ** he would have 
nothing to do with the matter,” and re- 
fused to go and see W. on the subject. 
Held, in trover against W. & R., that 
whether enough had been shown to 
prove a conversion by R. was a question 
of fact to be submitted to the jury ; and 
the circuit judge having directed them to 
find a conversion by both, a new trial 
was ordered. Th, 

4. If R.’s refusal to act in the delivery 
of the cows proceeded from an honest 
desire to avoid a litigation which he 
supposed might arise out of the sale un- 
der the void judgment, he was not guil- 
ty of aconversion. Per Cowen, J. Th. 

5. Otherwise, if his refusa! to act pro- 
ceeded froin a design to countenance or 


aid W. in unlawfully withholding the 
cows from M., or to embarrass the latter 
in his endeavor to obiain possession. 
Per Cowen, J. 1b. 

6. In general, the property being 
present, or under the undisputed control 
of the party of whom itis demanded, his 
mere neglect to deliver, without saying 
a word, or a refusal on his part to point 
out the property and act in the delivery, 
will be prima facie evidence of a conver- 
sion. Per Cowen J. Ld. 

7. Where there is proof of a positive 
and unexcused refusal to deliver on de- 
mand made, the judge may advise the 
jury, as mafler of law, to find a con- 
version, Per Cowen, J. Ib. 


uSURY. 

S., a commission merchant in thejeity 
of New York, agreed to accept drafts 
of N. to the amount of $20,000 taking 
a bond and mortgage from him for twice 
that sum as security ; and it was further 
agreed that all produce shipped to New 
York by N. should be sent to 5. for sale 
on commission, that the latter should 
thus be kept in funds to meet his ae- 
ceptances as they became due, and that 
he should be entitled to two and a half 
per cent. commission on all advances or 
acceptances met otherwise than with 
produce. N.’s drafts were afterwards 
accepted and paid by S. to an amount 
exceeding the value of the produce con- 
signed; and he charged N. with inter- 
est on all sums thus paid, together with 
two and a half per cent. commission on 
acceptances not met with produce. 
Held, in an action by S. to recover the 
sum advanced upon one of the drafts, 
that the transaction was not necessarily 
usurious ; especially as it appeared that 
the charge for commission was custom- 
ary among merchants engaged in similar 
business. Cowen, J. dissented, Suy- 
dam and others v. Westfall, imp’d, §<., 
211. 

2. The bona fide sale of one’s credit 
by way of guaranty or indorsement, 
though for a compensation exceeding 
the lawful rate of interest, is not usu- 
rious, if the transaction be unconnected 
with a loan between the parties. Per 
Nelson, Ch. J. Ketchum vy. Barber and 
others, 224, 
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Intelligence and MMliscellann. 


Tuomas W. Dorr. — With the po- 
litical questions arising out of the re- 
cent history of Mr. Dorr, we desire to 
have no connection. ‘The 4egal points 
involved in the case are more than we 
have time or inclination to discuss, es- 
pecially as some of them may be cen- 
sidered as under judicial examination. 
But we intend to keep our readers in- 
formed of the more interesting features 
of the case, as they are developed from 
time to time, and we may have ocea- 
sion to allude to Mr. Dorr, and his for- 
tunes, in many instances, for this pur- 
pose. Nor shall we hesitate to express 
our opinions, fully and freely, upon any 
and every matter connected with this 
affair, which fairly comes within the ju- 
risdiction of a law journal, whether by so 
doing we offend political leaders or not. 
This is not the first time within our ex- 
perience, that legal questions have been 
seized upon and appropriated to their 
own use (embezzled!) by party hacks ; 
but when they succeed in stopping our 
mouth by their hoarse croaking, this 
journal will cease to exist. We have 
always regarded the recent difficulties 
in Rhode Island with the regret that 
every American citizen must feel, at a 
domestic insurrection. The fate of Mr. 
Dorr can only cause pain to every well- 
regulated mind; but it is a fate which 
he has brought upon himself, and 
amidst all the political balderdash con- 
nected with the matter, those who im- 
partially examine the case can never 
deny that his trial was fairly conducted ; 
and it is most important to remember, 
that his imprisonment will cease the 
moment that he adopts a course, as a 
citizen of the state, which most of his 
friends have already taken. A law has 
recently been made, that he may be li- 
berated by simply taking the oath of 
allegiance ; against the passage of which 
nearly all his friends voted ! 

There is but one step from the sub- 


lime to the ridiculous. The hero of 
Marengo and Austerlitz said this to the 
Abbé de Pradt, on his return from Mos- 
cow. The hero of Chepachet might 
have said it to the governor of a certain 
state we know of, on his arrival from 
that bloodless field. We are inclined 
to think that some of his friends have 
often said it—to themselves, in their 
various mancuvres to martyrize the 
unhappy man, who pines in a pri- 
son at his own request — reminding 
one of those spectators of a Spanish 
auto de fé, who were accustomed to 
encourage the prisoners on their way to 
suffer, not to abandon their faith, for fear 
that they might turn Catholic after all, 
and thus destroy the sport. The recent 
antics of Mr. ‘Treadwell, in particular, 
are capital illustrations of the remark 
before alluded to. Our first knowledge 
of this individual, recently we believe a 
respectable baker, somewhere in the 
state of New York, was as a lecturer 
on the constitution of the United States, 
in which capacity he offered his services 
to the citizens of Boston. We next 
heard of him in Maine, at the head ofa 
professional card of singular originality, 
which we published free of expense to 
him. He soon figured as plaintiff in a 
libel suit, of which we gave an account 
at the time. After this we heard of him 
in New Hampshire, but he soon appears 
in our community, in pursuit of Mr. 
Justice Story, to obtain something, he 
scarcely knew what, in favor of Mr. 
Dorr. After making various attempts 
here, without success, and not being 
able to obtain access to his client in 
Rhode Island, we hear of him in Wash- 
ington, before the supreme court, where 
his efforts were alike fruitless; and 
soon it comes out that he was never re- 
tained by Mr. Dorr at all, and the pro- 
ceedings never had his sanction. 

We have but a single regret to ex- 
press, in regard to this ridieulous affair, 
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and that is to see eonnected with 
Mr. Treadwell the name of a gentle- 
man of respectability, who deserv- 
edly stands at the head of his protes- 
sion in a neighboring state, and whose 
moral worth and high personal echarac- 
ter are known throughout New Eng- 
land — we refer to General Fessenden, 
of Maine. In consequence of the va- 
rious and contradictory statements in 
the newspapers, we took occasion to in- 
quire of Mr. Fessenden, as to his ae- 
tual connexion with the case, and were 
happy to find, from his letter, that on 
his part it was purely a business trans- 
action; that he was regularly retained 
to look into the ease, and faithfully per- 
formed what he regarded as his duty to 
those who so employed him. We insert 
his letter without further remark, 
Portiand, Dec. 27, 1844 

“My pear Sirn— .. .. My 
connexion with the Dorr business is 
simply a business affair. 1 was em- 
ployed by a society of females, called 
the Dorr Liberation Society, to ex- 
amine the record, with a view to get 
his case before the supreme court of the 
United States, on a writ of error. On 
examination, it struck me that there 
was much room for argument upon one 
question raised in the case, and that 
was, whether treason, by levying war 
against one state, was not levying war 
against the United States, as each state 
constitutes an integral part of the United 
States; and by section 4 of article 4, 
* The United States shall guarantee to 
every state in the union a republican form 
of government; and shall protect each of 
them against invasion, and on applica- 
tion of the legislature, or of the execu- 
tive, (when the legislature cannot be 
convened,) against domestic violence.’ 

** By section 3 of article 3, treason is 
defined, and consists only in levying 
war against them(U.S.), or in adher- 
ing to their enemies, giving them aid or 
comfort. The reasoning is, that the 
whole of the states constitute one go- 
vernment, and that government is bound 
to protect the whole of the states, and 
each state as a component part. 

‘‘Tt is, by the second branch of the 
same section, entrusted to congress to 
declare the punishment of treason. 

‘* If, therefore, the levying of war 


against a state is within the meaning of 


the constitution levying war against the 


United States, and ifit be for congress to 
declare the punishment of the crime of 
treason, it would seem to follow that no 
state could declare the punishment of 
that crime (treason, by levying war). 
It is a power exclusively vested in con- 
gress; otherwise, (as is the fact in 
Rhode Island,) the congress may, as it 
has declared the punishment of treason 
death, while the state of Rhode Island 
declares it to be imprisonment for life. 
It produces a direct conilict between the 
law of the United States and that of 
Rhode Island. 1 think, therefore, the 
question well worthy of discussion, in 
the supreme court of the United States. 
** Bat Judge Story told me (and I asked 
for the purpose of ascertaining what was 
the practice,) that a writ of error to a 
state court could on/y be granted on the 
petition of the party seeking a writ of 
error, signed by himself. At the re- 
quest of my employers, | drew up a 
petition for a writ of error, and applied 
to the mayor of the city of Providence, 
who by the law is chairman of the 
board of directors of the state prison, 
to have the petition offered to Mr. Dorr, 
for his signature. With much persua- 
sion | induced the mayor to prefer my 
request to the board, who had, by the 
prison rules, the power to do what was 
requested ; he, the mayor, saying at the 
time, he knew they would not suffer 
Dorr to see or sign the petition, and 
that he should himself be opposed. I 
received a letter from the board, refus- 
ing the request. Nor would they per- 
mit me to see and speak with Dorr. 

** The mayor saying that he was a 
dead man in law, that he could do 
no act, that they had got him, and 
meant to keep him, and that the state 
would brook no interference, and fo- 
reign interference especially, and such 
he considered mine ; the only course 
left was for his friends to petition for 
the writ of error, to the supreme court 
of the United States, and see how im- 
perative and unyielding was the rule of 
practice, which required the petition to 
be signed by Dorr himself; or to try if 
a writ of Aabeas corpus could not be ob- 
tained to bring Dorr out, for the purpose 
of giving him an opportunity to sign a 
petition for a writ of error. 

‘* Such is the agency I have had 
hitherto in the business. Could a writ of 
error be obtained, | am engaged to ar- 
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gue the question before the supreme 
court of the United States. ‘There was 
another question reserved by the record. 
It is, whether the people, the citizens 
male, over twenty-one years of age, 
acting in their sovereign capacity as the 
people, have a right to frame for them- 
selves, by delegates chosen in their pri- 
mary assemblies, a constitution, and 
adopt it, by a popular vote, in their 
town and city meetings, as their consti- 
tution, by which they will govern them- 
selves, without the consent of their ser- 
vants, the legislature! Provided only 
that it should be a republican govern- 
ment, such as congress is bound to gua- 
rantee to each state. See section 4 of 
article 4. 

‘* | have thus stated my agency, and 
what I have done, and why I have done 
what I have. 

Truly yours, 
S. Fessenpen.”’ 


New Hampsuire anp Ruope Is- 
LAND. —In the legislature of New 
Hampshire certain resolutions, preceded 
by a long preamble, reflecting in severe 
terms on the conduct of Khode Island 
towards Mr. Dorr, have been passed 
and transmitted to the governor of the 
latter state, to the representatives of 
New Hampshire in congress, and to the 
governors of the several states. In 
one of these resolves the legislature as- 
sert, that it is the duty of congress to 
‘* wipe out the deep and damning stain 
stamped upon our national escutcheon, 
by the mock trial and condemnation of 
this individual, guilty of no offence but 
that of maintaining the sovereignty of the 
people, and of obeying their sovereign 
will.’’ ‘These resolves passed the house 
by a vote of one hundred and seventy to 
forty-three. ‘The next day a member 
presented certain resolves, to the effect, 
that ** while we deeply sympathize with 
Thomas Wilson Dorr, in his cruel im- 
prisonment, we cannot forget those 
other citizens of the New England 
states, Jonathan Walker and Charles 
T. Torry, who are now suffering ap im- 
prisonment equally cruel, for having at- 
tempted to secure to the oppressed 
rights which are recognized by the de- 
claration of independence as inaliena- 
ble, &e. &e. &e.”’ These were laid on 
the inble, by a vote of one hundred and 
seven to eighty-eight. 
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When the first mentioned resolves 
came before the general assembly of 
Rhode Island, they were referred to a 
joint special committee, from which Mr. 
Cranston subsequently reported to the 
house as follows : 

‘* Whereas certain resolutions of the 
general court of the state of New 
Hampshire, in relation to the trial and 
imprisonment of ‘Thomas W. Dorr, 
passed on the 27th day of December, 
1544, have been transmitted by the 
governor of that state to his excellency 
the governor of this state, and by him 
have been communicated to this general 
assembly, and it appears from said reso- 
lutions, that the same are to be commu- 
nicated to both houses of congress, and 
to the governors of the several states 
and territories : 

** Resolved by this general assembly : 
That said resolutions, marked as they 
are by the grossest falsehood, igno- 
rance, and impertinence, are at once 
disgraceful to the legislature of New 
Hampshire, and insulting to the gov- 
ernment and people of Rhode Island. 

** Therefore resolved, That the secre- 
tary be instructed to return said resolu- 
tions to the governor of New Hamp- 
shire, accompanied by a copy of these 
resolutions, and that his excellency the 
governor be requested to transmit a 
copy of these resolutions to each of the 
governors of the states and territories 
of this union, and that our senators and 
representatives be requested to lay the 
same before their respective houses of 
congress.”’ 

Mr. Brown, of Cumberland, said 
the resolutions charged New Hamp- 
shire with having told an untruth ; 
would it not be more respectful to point 
out wherein she has told an untruth ? 
New Hampshire has passed judgment 
upon Rhode Island, and pronounced 
that we have done wrong. She had a 
perfect right to do so. Other states 
have done, and will do the same. The 
whole union is against us. Texas has 
pronounced our proceedings to be wrong. 
No wonder the gentlemen are opposed 
to the annexation of ‘Texas —they op- 
pose equal rights everywhere. 

Mr. Cranston was not surprised at 
the course of the gentleman. He was 
one of the men who, after swearing al- 
legiance to the government of this state, 
called in the aid of a foreign power to 
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subvert it. No wonder the gentleman 
approved the course of New Hamp- 
shire. No one but such a man could 
pretend that the course of New Hamp- 
shire was right. Mr. C. commented 
at length upon the proceedings of New 
Hampshire in relation to this state, and 
upon the unequal provisions in her own 
constitution. ‘The democracy have the 
power in the state, and yet they will 
not change the unjust provisions in 
their own constitution. These are the 
men who lecture us. It is a piece 
of insolence which ought not to be 
borne. He should be surprized to hear 
any other men than those who justify 
them here, attempt to justify those 
resolutions. 

Mr. Sheriaan was opposed to send- 
ing these resolutions to congress. Con- 
gress had nothing to do with them. 
He proceeded to point out the ignorance 
displayed in the resolutions of New 
Hampshire. ‘The ignorance displayed 
in the resolutions was only equaled by 
that of Henry Hubbard; nothing could 
surpass that. Mr. Sherman proceeded 
to point out the ignorance and misrep- 
resentation of the democratic papers 
generally in relation to the ease of Mr. 
Dorr. It was disgraceful that any man 
in Rhode Island should countenance 
such stories. The gentleman from 
Cumberland himself would not swear 
that the state of Rhode Island had done 
anything wrong, whatever individuals 
may have done or said in moments of 
excitement and alarm. The people of 
Rhode Island have passed upon the 
proceedings of their government, and 
by large majorities have approved of 
them. Connecticut and Massachusetts 
have approved of our course. They 
know more about us than the wild men 
in New Hampshire or ‘Texas. 

Mr. Tourtelott, of Gloucester, hop- 
ed the resolutions would not pass — 
they were discourteous — they charged 
New Hampshire with having told base 
lies. 

Mr. Cranston — No sir. 

Mr. Tourtelott —'There is not much 
difference between gross falsehoods and 
base lies. New Hampshire had ex- 
pressed her opinion. No one could de- 
ny that she was an intelligent state. 
She had had an opportunity to know 
the character of the individual alluded 
to, and of the proceedings of this state. 


She had a perfect right to express 
her opinion —he hoped the resolutions 
would not pass. 

The resolutions passed, 


Cuier Justice Parker. — Some one 
has sent us a copy of the Dover (New 
Hampshire) Gazette of September 28, 
which contains an attack on Chief Jus- 
tice Parker for his conduct in the case 
of John Tebbets, who was sent to the 
state prison at the October Term of the 
Common Pleas, 1843. The writer in 
the Gazette states, that Tebbets was 
arrested on a Wednesday ; on Thurs- 
day he was indicted for burning a barn, 
and was arraigned on Saturday. His 
counsel asked for a continuance to the 
next term of the court, which upon ar- 
gument was refused by the court: and 
the trial took place on Monday. ‘The 
conviction and sentence of ‘Tebbets 
under these circumstances, is made the 
subject of loud complaint, although we 
do not understand the writer to aflirm 
that he was innocent of the offence 
charged. But he protests vehement- 
ly against the propriety of proclaiming 
this act ‘* as evidence of the promptness 
with which justice is administered in 
New Hampshire.’’ ‘Our sympathies,” 
he exclaims, ‘* are appealed to, and it is 
right they should be, in behalf of the 
victims of oppression in another state, 
and in other Jands, but with such a case 
as John ‘Tebbets in our midst, need we 
go abroad for subjects upon which to 
vent our indignation against judicial 
tyranny!’ Hiscase is far from being a 
solitary instance of the manner in which 
the law in this state has been so admin- 
istered by our Chief Justice as to excite 
the most serious apprehensions, in the 
minds of those who have watched the 
course of events. Let us cleanse our 
own garments and purify our own bor- 
ders, before we set ourselves up as the 


lights ofthe age, and the reformers of 


b] 


every abuse.’ 

We agree to the last clause entirely ; 
‘** cleanse your own garments, and puri- 
fy your own borders*’ — attack your 
bar — break down your judiciary —ad- 
mit everybody to practise in your courts 
— make every eflort ‘‘in behalf of the 
victims of oppression in another State ”’ 
— but above all, and more than all re- 
lease Tebbets, who in one short week 
after burning a barn found himself in 
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Byron waked up one 


state’s prison. 
found himself famous ; 


morning and 


Tebbets waked up and found himself 


infamous. He had searcely time to 
partake of the hospitalities of the jailor 
—he can hardly tell the difference be- 
tween a jail and a state prison, so short 
was his residence in the former. (Would 
not an action lie against the court!) 
Then he probably is not permitted to 
see and converse with his friends. His 
father and mother cannot visit him. Hus 
counsel cannot see him. 


Nor wife nor children more shall he behold, 
Nor friends, nor sacred home ! 


In conclusion this writer says ‘‘ there 


are some facts in the judicial history of 


this state, occurring within a few years 
past, calculated to excite the astonish- 
ment and indignation of the people.” 
This is new. We have always regard- 
ed the judiciary of New Hampshire as 
among the ablest in the country; and 
we believe that the reports of the su- 
perior court of that state take a very 
high rank in the estimation of the whole 
profession. Perhaps, however, this very 
fact ** is caleulated to excite the aston- 
ishment and indignation of the people ”’ 
and especially of this writer. 


Banxruptey.—We are informed that 
quite recently, Mr. Justice Story, in the 
supreme court of the United States, de- 
livered the opinion of the court upon a 
ease from New Orleans, involving the 
whole nature and extent of the jurisdic- 


tion of the distriet courts in matters of 


bankruptey. ‘The opinion sustained the 
jurisdiction of the district courts over 
all matters in bankruptey, and reeog- 
nized the right of the court to grant 
injunctions to stay proceedings and suits 
in the state courts. It covered the 
whole ground of the ease ex parte Fos- 
ter, and the New Hampshire cases, 
lately contested upon this point. 

In connection with this subject we in- 
sert the following resolutions which 
were passed in the legislature of New 
Hampshire, on the 26th of December 
last. In the house of representatives, the 
vote on their passage was 190 to 19. 
The first two resolutions accompanied 
a long report, made on the 21st of De- 
cember, by Mr. Chamberlain, of Keene, 
from the select committee, appointed to 
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consider a message from the governor, 
transmitted at the last June session, and 
containing the opinion of the superior 
court of the state, in the case of Azr- 
tredge v. Warren, and also a copy of 
the opinion of Mr. Justice Story of the 
supreme court of the United States. 
The third resolution was moved by Mr. 
Hibbard of Bath, as an amendment, and 
adopted. 

‘+ Resolved, That the supreme court 
of the United States is the only consti- 
tutional tribunal, which can, in any case, 
revise and correct, when erroneous, the 
adjudications of the state courts. 

** Resolved, ‘That the superior court 
of judicature of this state has ample 
power to enforce its judgments, and to 
protect its officers in the execution of its 
process. 

** Resolved, That we highly appre- 
ciate aud heartily approve the firm and 
decided stand, which has been taken by 
the judges of our superior court, in op- 
position to the unwarrantable and dan- 
gerous assumptions of the circuit courts, 
growing out of the operation of the 
bankrupt law ; and that, in our opinion, 
they ought and will be sustained in that 
stand, if need be, by the united voice 
and power of the government and people 
of the state.”’ 

The stand taken by the superior court 
of New Hampshire, supported as it was 
by the able opinion of the chief justice, 
commanded the respect, if it did not 
gain the approbation of the bar; but 
these resolves of the legislature of the 
state, and especially the amendment of 
**Mr. Hibbard of Bath,’’ appear even 
more silly sinee the decision of the su- 
preme court at Washington than they 
did before, and that is saying a great 
deal. 


New Booxs.—We have received sev- 
eral valuable works which will be no- 
ticed hereafter. Among them are a 
new edition of Russell on Crimes, edited 
by Mr. Shareswood, of Philadelphia, 
and published by T. & J. W. Johnson. 
A History of the Law of Nations, by 
Henry Wheaton, published by Gould, 
Banks & Co. of New York. A Digest 
of the Supreme Courts of Indiana and 
Illinois, and of the Circuit Court of the 
United States for the Seventh Circuit, by 
Charles Gilman. 
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INTELLIGENCE AN 


Wotch-Pot. 


It seemeth that this word hotch-pot, is in English a pudding, 
for in this pudding is not com nly put or ge alone, t 
one thing with other Uiings put ¢ ser. — Littleton, § 237, 
176 a. 


The meeting of the Sutiolk bar, on the 
occasion of Judge Prescott’s death, which we 
meutioned in our last, was one of the most 
interesting that we recollect to have at- 
tended. ‘The bar was called to order by 
Charles P. Curtis, Esq., who stated the ob- 
ject for which they were assembled, and 
called for the nomination of a chairman. 
Hon. Jeremiah Mason nominated Hon. Dan- 
iel Webster, and at the same moment Mr. 
Webster nominated Mr. Mason. Curtis. — 
“ Mr. Mason and Mr. Webster are both no- 
minated. IL hardly know which was named 
first.” Wasson. —“ Mr. Webster is nomi- 
nated.” Webster. —“ Mr. Mason is the 
older man, and should take the chair.” .Wau- 
son (taking the chair). — ‘* Lam sorry there 
is no better reason.” Mr. Webster then 
spoke as follows: 

“ Mr. President and Brethren of the Suf- 


folk bar:— We have met together on one of 


those solemn occasions, common to so nu- 
merous a body, but which must, in this in- 
stance, cause an unusual degree of regret 
and pain. ‘The oldest member of our asso- 
ciation has departed this life. He had lived 
to an extraordinary age, and though retired 
for many years from active life, he was 
{ 


known and respected by all of us, to some of 


us known very long and intimately, No 
man has lived among us of more amiable 
demeanor, or purer character. No man has 
ever possessed, in a more eminent degree, 
those qualitics which create public confi- 
dence for the members of this profession. 
William Prescott was a man whose integrity 
was incorruptible, and whose manners were 


most gentle and kind; but whose firmness of 


principle, and at the same time independence 
of character, were never to be questioned. 
It is fit, that the y who have not only known, 
but who, as members of a common profes- 
sion, have been honored by his virtues, 
should now do honor to his memory. T have 
been requested, a few moments since, to 
move resolutions appropriate to this ocea- 
sion, and I cheerfully comply ; for though 
there has been but little time for their pre- 
paration, and none for premeditated remarks, 
no length of time can be needful, for the pur- 
pose of expressing, in a simple and respect- 
ful form, our affectionate reverence for the 
character of our deceased brother.” Mr. 
Webster then moved resolutions, which were 
seconded by the Hon. James Savage, and 
unanimously adopted. They were published 
in our last number. 


There is scarcely a public man in the 
United States, whose real character it is 
more diflicult for those at a distance 
to appreciate, than that of Governor Por- 
ter, of Pennsylvania. At one time we 
hear of his taking a most manly and honor- 
able stand in favor of restoring the faith and 
honor of the commonwealth; and the next 
news is a most painful rumor of habits and 
associations, which are alike extraordinary 
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and disgraceful. In one respect, his conduct 
appears not merely improper; it is really 
worthy of the severest reprehension. We 
refer to the pardon of criminals, and more 
particularly to a statement we have lately 
seen, which, if true, speaks a louder condem- 
nation than we are able to utter, [tis to the ef- 
fect, that Governor Porter has pardoned, since 
he has been in power, (six years,) sixty-three 
criminals, of whom twenty-nine were con- 
victed of murder, eighteen of manslaughter, 
and sixteen of burglary. It us said the num- 
her of these convicted of minor crimes, who 
are pardoned, is much greater, 


We learn from the Portland Advertiser, 
that the number of the members of the pre- 
sent house of representatives in that state, 
who were in the last, is very small. ‘There 
are only two such returned in York county 
— two in Cumberland four in Lincoln 
two in Kennebec — one in Penobscet, and 
one in Waldo, making twelve in all ;, while 
in the other seven counties, not a single 
member of the last house is returned. 
The Advertiser justly remarks, that if actual 
experience in duties of legislation is_re- 
garded as an advantage, this perpe tual shift- 
ing of representatives cannot but be felt as 
an evil. It will constantly lead to much 
consumption of time, in the mere repetition 
each year of schemes that were discussed 
and rejected the year preceding. 


In our October number, (ante p. 276,) we 
published an abstract of the case of Wash- 
burn vr. Gould, which was an action for the 
infringement of a patent right. We now have 
the opinion of Chief Justice Taney, in a case 
affecting the same patent. We have before 
alluded to the opinion of Mr. Justice McLean, 
in the same matter. There seems to be 
some conflict in the opinions of the judges of 
the different circuits, and we regret that the 
opinion of the chief justice was received too 
late for the present number. The case will 
probably go to the supreme court, 


We have received a eatalogue of the Law 
Library, recently owned by the late Hon. 
Ezek Cowen, one of the judges of the su- 
preme court of New York, containing about 
2.800 volumes. It has long been known to 
the profession, that Judge Cowen’s library 
was among the best private law libraries in 
the United States, as it was probably the 
largest. It is now offered for sale, and may 
be seen at the office of Mr. Hill, the reporter 
for the state of New York, at Albany, to 
whom proposals may be made for purchase, 
They may also be made to Frederic Tyler, 
of Hartford, Connecticut. 


The people of New Hampshire, at the re- 
cent election, refused, by a large majority, to 
abolish the present law relating to capital 
punishment ; but a bill authorizing the gov- 
ernor to commute the punishment of William 
F. Comings, under sentence to be hanged on 
December 26, to imprisonment in the state 
prison for life, passed the house of represent- 
atives, by a vote of one hundred and fifty to 
to eighty. nine, and the senate unanimously 

















































































Obituary 


Diep, at his residence in Fairfield, Con- 
necticut, on December 30th, the Hon. Roger 
Minor SuerMan, aged 71. He was born 
at Woburn, Mass., May 22, 1773, and was 
graduated at Yale College, in 1792. He 
was appointed a tutor in the college in 1795, 
afterwards read law successively with the 
late Chief Justice Ellsworth, Judge Reeve 
and Judge Baldwin, of New Haven. He 
was admitted to the bar in 1796, and imme- 
diately afterwards established himself in 
practice in the courts of Fairfield, where he 
soon rose to eminence in his profession. He 
represented the town of Norwalk in the gen- 
eral assembly at the May and October ses- 
sions, 1798. In 1807 he removed to Fairfield. 
In May, 1814, he was elected by the people 
of Connecticut a member of the upper house 
in the legislature, and was retained in that 
situation by annual elections, until May, 
1818. He continued his professional prac- 
tice with distinguished reputation and suc- 
cess, until May, 1840, when he accepted the 
appointment of a judge of the superior court 
and the supreme court of errors, and left the 
bar, of which, during a period of forty-four 
vears he had been an ornament and a shining 
light, to dignify and adorn the bench. The 
state of his health obliged him to resign that 
situation in May, 1842. In 1814, Mr. Sher- 
man, then a member of the upper house in 
the legislature of Connecticut, was desig- 
nated by the general assembly as one of the 
delegates from Connecticut to the convention 
at Hartford in December of that year. Judge 
Sherman was a nephew of Roger Sherman, 
of revolutionary memory. To a mind of the 
highest order, at once brilliant and profound, 
he added the embellishments of literature 
and science, and the graces of christianity, 


In Providence, Rhode Island, on December 
30, Hon. Josepn Leonarp TILLinGuast. 
He was a native of Taunton, Mass. but early 
removed to Rhode Island, where he passed 
his life. He enjoyed none of the advantages 
of wealth or family influence, but was obliged 
to rely upon his own exertions in achieving 
eminence and fortune. He met with the 
usual difficulties which attend the course of 
a young man without money or powerful 
friends to assist him. He was engaged as 
an instructer in an academy in Rhode Island, 
before his majority, and pursued at the same 
time the study of the law. He was, at one 
time, a professional pupil of the Hon. Wil- 
liam Hunter, and was probably confirmed by 
the congenial taste of that gentleman, in his 
love of elegant literature. His political writ- 
ings, at the age of eighteen, published in the 
Providence Gazette, under the signature of 
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“ Dion,” attracted considerable notice. He 
was also, about that time, a contributor of 
poetical effusions to the journals of the day. 
For thirty years he had resided in Provi- 
dence, constantly occupied in the practice of 
his profession, except at such times as he 
was selected to fill offices of public trust. 
When a member of the legislature of Rhode 
Island, he contributed essentially in effecting 
a reform in the judiciary, and establishing 
ona more liberal foundation the system of 
popular education throughout the state. For 
Six consecutive years he was a representative 
in the congress of the United States. He 
was exemplary in his attendance upon the 
sittings of the house, always in his seat, and 
always attentive to his duty. In 1819, the 
Board of Fellows of Brown University con- 
ferred upon him the honorary degree of 
Master of Arts, and in 1833 he was elected a 
member of the Board of Trustees of that 
institution. His death, as ascertained by a 
post mortem examination, was caused by a 
disease of the pulmonary organs. He retired 
to rest on Sunday evening, December 29, ap- 
varently in good health, and was found dead 
in his bed the next morning, with his coun- 
tenance calm and placid, as if he had died 
without a struggle. His disease was doubt- 
less one beyond the reach of human skill, 
and the issue could have neither been averted 
or postponed by any ministry of friendship 
or affection. 


In New York city, on Tuesday, the 17th 
of December last, Tuomas Luptow Oc- 
DEN, a distinguished member of the New 
York bar. Mr. Ogden had been for nearly 
half a century a practising member of the bar 
in New York. Forty years ago he was the 
partner in business and valued friend of 
Alexander Hamilton. He has been the trust- 
ed friend and adviser of numerous chents for 
a much longer period than is usually the lot 
of professional life. He was in practice 
when Livingston was chancellor, aad Harri- 
son, Radcliff and Hamilton were at the bar 
—and it is only a few days since that he 
ceased from active professional employment. 
He was a learned and acute lawyer. His 
mind was naturally strong, had been thor- 
oughly trained, and possessed a grasp and 
directness for which few subjects were toc 
intricate and perplexed. Those talents ana 
endowments, which in most men would lead 
to self-aggrandizement, in him were content 
with being useful. He was modest and re- 
tiring, humble and courteous; he tried for no 
popularity ; sought no honors, but aspired 
only to do bis duty, to live an bonest man, 


and die a Christian. 















